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A JOINT RESOLUTION :
proposing a constitutional amendment permi££1ﬁ§ an encumbrance to
be fixed on a homestead for certain extensions of credit.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Sgction 50, Article XVI, Texas Constitution, is
amended to read as follows:

Sec. 50. (a) The homestead of a family, or of a single
adult person, shall be, and is hereby protected from forced sale,
for the payment of all debts except for:

(1) the purchase money thereof, or a part of such
purchase money;

(2) (7] the taxes.due thereon;

(3) [+#] an owelty of partition imposed against the
entirety of the property by a court order or by a written agreement
of the parties to the partition, including a debt of one spouse in
favor of the other spouse resulting from a division or an award of
a family homestead in a divorce proceeding; |

(4) [7] the refinance of a lien against a homestead,
including a federal tax lien resulting from the tax debt of both
spouses, if the homestead is a family homestead, or from the tax
debt of the owner ;

(5) [7--er-for] work and material used in constructing
improvements thereon, if [and-in-this-last-case-eniy-when] the work
and material are contracted foﬁ in writing, with the consent of

both spouses, in the case of a family homestead, given in the same
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manner as is required in making a sale“_and“ponveyance“"of the

homestead; or

(6) an extension of credit for any other purpose, if

the extension of credit meets the requirements of Subsection (d4) of

this section.

(b) The [ner-may-the] owner or claimant of the property
claimed as homestead, if married, may not sell or abandon the
homestead without the consent of the other spouse, given in such
manner as may be prescribed by law.

(c) No mortgage, trust deed, or other lien on the homestead
shall ever be valid, except for a debt described by this section,
whether such mortgage, or trust deed, or other lien, shall have
been created by the owner alone, or together with his or her
spouse, in case the owner is married. All pretended sales of the
homestead involving any condition of defeasance shall be void. A
purchaser or lender for value without actual knowledge may
conclusively rely on an affidavit that designates other property as
the homestead of the affiant and that states that the property to
be conveyed or encumbered is not the homestead of the affiant.

(d) An extension of credit under Subsection (a)(6) of this

section must be the only debt secured by the homestead. Any prior

debt secured by the homestead must be paid in full before the

extension of credit under Subsection (a)(6) of this section or

refinanced as part of the extension of credit under Subsection

(a)(6) of this section. A lender may not require that a person

obtain an extension of credit under Subsection (a)(6) of this

section as a condition of receiving an extension of credit not
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1 secured by the homestead.

SECTION 2. This proposed constitutional amendment shall be
submitted to the voters at an election to be held November 4, 1997.
The ballot shall be printed to permit voting for or against the
proposition: "The constitutional amendment permitting a homestead

to be used to secure a debt that is the sole debt secured by the

N Oy e N

homestead."

L
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1% Printing

By Patterson, Marchant, Danburg, Rabuck, H.J.R. No. 31
Solomons, et al.

Substitute the following for H.J.R. No. 31:

By Marchant C.S.H.J.R. No. 31

A JOINT RESOLUTION
proposing a constitutioﬁal ameﬁdment permitting an encumbrance
against homestead property for certain extensions of equity credit.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 50, Article XVI, Texas Constitution, is
amended to read as follows:

Sec. 50. (a) The homestead of a family, or of a single
adult person, shall be, and is hereby protected from forced sale,
for the payment of all debts except for:

(1) the puréhase money thereof, or a part of such
purchase money;

(2) I[7]1 the taxes due thereonj

(3) [7] an owelty of partition imposed against the
entirety of the property by a court order or by a written agreement
of the parties to the partition, including a debt of one spouse in
favor of the other spouse resulting from a division or an award of
a family homestead in a divorce proceeding;

(4) [7] the refinance of a lien against a homestead,
including a federal tax lien resulting from the tax debt of both
spouses, if the homestead is a family homestead, or from the tax
debt of the owner;

(5) [T—Qor-for] work and material used in constructing
improvements thereon, if [and-in-this-iast-case-onity-when] the work
and material are contracted for in writing, with the consent of

both spouses, in the case of a family homestead, given in the same
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C.S.H.J.R. No. 31
manner as is required in making a sale and conveyance of the
homestead;

(6) an extension of credit for any other purpose, if

the extension of credit meets the requirements of Subsection (d) of

this section; or

(7) an equity loan.

(b) The [ner-may-the] owner or claimant of the property
claimed as homestead, if married, may not sell or abandon the
homestead without the consent of the other spouse, given 1in such
manner as may be prescribed by law.

{(c) No mortgage, trust deed, or other lien on the homestead
shall ever be valid, except for a debt described by this section,
whether such mortgage, or trust deed, or other lien, shall have
been created by the owner alone, or together with his or her
spouse, in case the owner is married. All pretended sales of the
homestead involving any condition of defeasance shall be void. A
purchaser or lender for value without actual knowledge may
conclusively rely on an affidavit that designates other property as
the homestead of the affiant and that states that the property to
be conveyed or encumbered is not the homestead of the affiant.

(d) An extension of credit under Subsection (a)(6) of this

section must be the only debt secured by the homestead. Any prior

debt secured by the homestead must be paid in full before the

extension of credit under Subsection (a)(6) of this section or

refinanced as part of the extension of credit under Subsection

(a)(6) of this section. A lender may not require as a condition on

an extension of credit under Subsection (a)(6) of this section that
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C.S.H.J.R. No. 31

the proceeds of the extension of credit be used for a particular

purpose.

(e) At the time the homestead owner first requests a lender

to make an equity loan under Subsection (a)(7) of this section, the

lender of an equity loan must provide to the owner the following

written notice in conspicuous bold capitalized type:

"yoU ARE PLEDGING YOUR HOMESTEAD AS COLLATERAL TO SECURE

PAYMENT OF A LOAN. IF YOU DO NOT REPAY THE LOAN OR IF YOU FAIL TO

MEET THE TERMS OF THE LOAN, THE LENDER MAY FORECLOSE AND SELL YOUR

HOME. THE LENDER MUST GIVE YOU A COPY OF ALL DOCUMENTS YOU SIGN.

WHEN YOU PAY THE LOAN IN FULL, THE LENDER MUST CANCEL AND RETURN

THE NOTE TO YOU OR ASSIGN IT TO THE PERSON PAYING OFF THE LOAN."

"THE LENDER MAY NOT: (1) DEMAND THAT YOU PAY OFF THE LOAN

EARLIER THAN YOU AGREED IF THE FAIR MARKET VALUE OF YOUR HOME

DECREASES, UNLESS THE DECREASE IS CAUSED BY SUBSTANTIAL DAMAGE OR

DESTRUCTION TO THE HOMESTEAD PROPERTY, INCLUDING A CONDEMNATION OR

OTHER TAKING; OR IF YOU DO NOT PAY SOME OTHER LOAN THAT IS NOT

SECURED BY YOUR HOME; (2) SEEK RECOURSE AGAINST YOU OR TAKE ANY

ASSETS OTHER THAN YOUR HOME IF YOU DO NOT REPAY THE LOAN OR MEET

THE TERMS OF THE LOAN, UNLESS THE LENDER HAS ELECTED TO SEEK

JUDICIAL FORECLOSURE AND THE COURT HAS ISSUED AN ORDER ALLOWING USE

OF THOSE OTHER ASSETS TO SATISFY THE DEBT; (3) ESTABLISH AN

OPEN-END ACCOUNT TO ACCESS THE LOAN; (4) REQUIRE THAT YOU USE THE

LOAN TO PAY OFF ANOTHER LOAN THAT IS NOT SECURED BY YOUR HOME; (5)

CLOSE BEFORE 12 DAYS AFTER YOU APPLIED FOR THE LOAN; (6) CHARGE YOU

A PENALTY IF YOU REPAY THE LOAN IN ADVANCE; (7) REQUIRE YOU TO PAY

FEES, OTHER THAN INTEREST, THAT EXCEED, IN THE AGGREGATE, THREE
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PERCENT OF THE LOAN AMOUNT; (8) ACCEPT AN ASSIGNMENT OF WAGES AS

SECURITY FOR THE LOAN; (9) ACCEPT A CONFESSION OF JUDGMENT OR POWER

OF ATTORNEY TO APPEAR FOR YQU AT A JUDICIAL PROCEEDING; OR (10)

ACCEPT AN INSTRUMENT THAT YQU HAVE SIGNED THAT HAS BLANKS LEFT TO

BE FILLED IN."

"IF YOU CHANGE YOUR MIND ABOUT THIS LOAN, YOU HAVE AT LEAST

THREE DAYS AFTER YOU SIGN THE LOAN DOCUMENTS TO NOTIFY THE LENDER

THAT YOU HAVE CHANGED YOUR MIND AND YOU WILL HAVE NO FURTHER

OBLIGATION TO THE LENDER: THIS LOAN MAY BE CLOSED ONLY AT THE

OFFICE OF THE LENDER, A TITLE COMPANY, OR AN ATTORNEY. THE LENDER

MAY FORFEIT THE RIGHT TO COLLECT THE LOAN IF THE LENDER DOES NOT

COMPLY WITH THE LAW GOVERNING EQUITY LOANS."

"THIS LOAN MAY BE MADE ONLY WITH THE VOLUNTARY CONSENT OF

EACH OWNER OF YOUR HOME AND EACH OWNER'S SPOUSE. THIS LOAN MAY

ONLY BE MADE BY A LAWFULLY AUTHORIZED LENDER. THIS LOAN MAY NOT BE

SECURED BY YOUR HOME IF: (1) YOUR HOME IS SECURITY FOR ANOTHER

EQUITY LOAN; OR (2) IF THE LOAN IS TO BE SECURED WITH PROPERTY

OTHER THAN YOUR HOME. ALL THE DEBTS AGAINST YOUR HOME, INCLUDING

THE EQUITY LOAN, MAY NOT EXCEED 75 PERCENT OF THE FAIR MARKET VALUE

OF YOUR HOME AT THE TIME YOU CLOSE THIS LOAN. THE LOAN MUST BE

SCHEDULED TO BE REPAID IN SUBSTANTIALLY EQUAL MONTHLY INSTALLMENTS

BEGINNING NO LATER THAN TWO MONTHS FROM THE DATE PRINCIPAL IS

ADVANCED,; AND THE PAYMENTS MUST COVER, AT A MINIMUM, THE INTEREST

AND PRINCIPAL ACCRUED IN THE PAYMENT PERIOD."

(£) The notice must be signed by the lender and the borrower

at the closing of the equity loan and must include a statement of

the fair market value of the homestead property at the time of
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closing.

(g) A lender or any holder of an equity loan must:

(1) deliver to the borrower a copy of the promissory

note and all other documents signed by the borrower related to the

equity loanj;

(2) disclose in any mortgage, deed of trust, security

instrument, or other instrument securing the loan that the loan is

an equity loan made under the authority of this section; and

(3) within a reasonable time after termination and

full payment of the equity loan:

(A) cancel and return the note to the borrower

and give the borrower a release in recordable form of any mortgage,

deed of trust, security instrument, or other instrument securing

the loan; or

(B) endorse the note and assign any mortgage,

deed of trust, or other security instrument to a lender that is

fefinancing the loan and advancing funds to discharge the equity

loan indebtedness at the request of the borrower and in renewal and

extension of the security instrument.

(h) A lender or any holder of an equity loan may not:

(1) demand payment, accelerate the remaining payments,

or foreclose any lien securing payment of an equity loan because of

a decrease in the fair market value of the homestead, unless the

decrease is caused by substantial damage or destruction to the

homestead property, including a condemnation or other taking;

(2) demand payment, accelerate the remaining payments,

or foreclose any lien securing payment of an equity loan because of
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the borrower's default under any other indebtedness not secured by

a prior valid encumbrance on the homestead;

(3) require or compel the borrower to apply the

proceeds of the equity loan to repay another debt that is not

secured by the homestead;

(4) require, .compel, or accept a borrower's homestead

as collateral on a debt not described by Subsection (a) of this

section;

(5) establish a form of open-end account or other

nondeterminate principal amount or indefinite term of loan that may

be debited or under-which credit may be extended from time to time;

(6) close the equity loan before the 12th day after

the date the lender receives a completed application for the equity

loan;

(7) impose a prepayment penalty or other charge for

advance payments made by the borrower;

(8) require the borrower to pay, in addition to any

interest, fees to the lender or any other person that are necessary

to originate, evaluate, maintain, record, insure, or service the

loan that exceed, in the aggregate, three percent of the original

principal amount of the equity loan;

(9) accept an assignment of wages as security for the

loan;

(10) accept a confession of judgment or power of

attorney running to the lender or to a third person to confess

judgment or to appear for a borrower in a judicial proceeding; or

(11) accept an instrument in which blanks are left to
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be filled in by the borrower.

(i) An equity loan must be a debt secured only by the

homestead property. Unsecured credit or credit secured by property

other than the homestead property, regardless of when the extension

of credit is made, may not be conditioned on or otherwise related

to an equity loan.

(j) Any owner and any spouse of any owner of the homestead

property securing an equity loan may, within three days after the:

equity loan is closed, rescind the equity loan without penalty or

charge.

(k) An equity loan may close only at an office of the

"lender, a title company, or an attorney licensed to practice law in

this state.

(1) A lender or holder of an equity loan shall forfeit all

principal and interest of the equity loan, and shall pay reasonable

attorney's fees and other costs incurred by the borrower, if the

lender fails to comply with this section within a reasonable time

after receiving notice of its failure to comply.

(m) The principal amount of an equity loan plus the

aggregate total of the outstanding balances of other indebtedness

secured by valid encumbrances of record against the homestead

property may not exceed 75 percent of the fair market value of the

homestead property on the date the equity loan is closed. The lien

securing the equity loan is valid only if the principal amount of

the equity loan plus the aggregate total of the outstanding

balances of other indebtedness secured by valid encumbrances of

record against the homestead property does not exceed 75 percent of
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the fair market value of the homestead property on the date the

equity loan is closed. Violation of this subsection does not

affect the validity of other indebtedness secured by valid

encumbrances of record against the homestead property.

(n) On default by the borrower on an equity loan, the holder

of the loan may not seek recourse against the assets of the

borrower, other than the homestead property securing the loan,

unless the holder has obtained a judicial foreclosure of the lien

securing the loan in a district court of the county in which the

homestead property is located. If the holder elects to sell the

homestead property under a power of sale conferred by a deed of

trust or other contract lien rather than obtain a judicial

foreclosure of the lien, the holder shall send the borrower written

notice of the default by certified mail. The holder may not give

notice of the sale required by statute until the borrower is given

at least 30 days after receiving the notice to cure the default,

including the day on which the notice is given and the day notice

of the sale is given as required by statute.

(o) In this section:

(1) "Equity loan" means an extension of credit under a

written agreement other than an extension of credit under

Subsections (a)(1)-(6) of this section that:

(A) is secured by a voluntary 1lien on a

homestead or other consensual security interest in a homestead

securing payment of a debt in an amount that is not greater than 75

percent of the fair market value of the homestead property at the

time the equity loan is closed;
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(B) is created with the consent of each owner

and the spouse of each owner;

(C) is made by:

(i) a bank, savings and loan association,

savings bank, or credit union doing business under the laws of this

state or the United States;

(ii) a federally chartered lending

instrumentality or a person approved as a mortgagee by the United

States government to make federally insured loans; or

(iii) a person licensed to make requlated

loans, as provided by statute of this state;

(D) is not secured with homestead property

encumbered by a prior duly recorded lien securing an equity loan;

(E) is not secured by any additional real or

persbnal property, other than the homestead, except for a

manufactured home or rents to be derived from the homestead;

(F) is scheduled to be repaid in substantially

equal successive monthly installments beginning no later than two

months after the date the equity loan is closed; and

(G) requires each installment under the schedule

of payments by the borrower to equal the amount of interest and

principal scheduled to accrue as of the date of the installment or

that would accrue as of the installment date through amortization

of the equity loan.

(2) "Close or closing" means, for the purposes of an

equity loan, the execution by the borrower of the promissory notes

and the security instruments securing the loan.
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SECTION 2. The following temporary provision is added to the
Texas Constitution:

TEMPORARY PROVISION, (a) This temporary provision applies

to the constitutional amendment proposed by the 75th Legislature,

Regular Session, 1997, authorizing a voluntary, consensual

encumbrance on homestead property.

(b) The constitutional amendment takes effect January 1,

(c) This temporary provision takes effect on the adoption of

the amendment by the voters and expires January 2, 1998.

SECTION 3. This proposed constitutional amendment shall be
submitted to the voters at an election to be held November 4, 1997.
The ballot shall be printed to permit voting for or against the
proposition: "The constitutional amendment extending homeowners'
rights to borrow voluntarily against the equity in, and establish a
valid lien on, their homesteads according to specific guidelines
for purposes in addition to those presently provided for under
state 1law, without affecting homestead tax exemptions or
eliminating existing homestead protections against involuntary

liens and judgment creditors."
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COMMITTEE REPORT // /7 7
The Honorable James E. "Pete" Laney 4 7
Speaker of the House of Representatives (date)
Sir;
We, your COMMITTEE ON FINANCIAL INSTITUTIONS
to whom was referred H J I? 3 / have had the same under consideration and beg to report

back with the recommendation that it

(* ) do pass, without amendment.
(' ) do pass, with amendment(s).
()() do pass and be not printed; a Complete Committee Substitute is recommended in lieu of the original measure.

() yes ( )no A fiscal note was requested.

() yes (X) no A criminal justice policy impact statement was requested.

(‘: ) yes (X) no An equalized educational funding impact statement was requested.

(‘ ) yes (X) no An actuarial analysis was requested.

( ) yes (¢ no A water development policy impact statement was requested.

() yes (X) no A taxequity note was requested.

( ) The Committee recommends that this measure be sent to the Committee on Local and Consent Calendars.

For Senate Measures: House Sponsor

Joint Sponsors: / / /

Co-Sponsors:

The measure was reported from Committee by the following vote:
AYE NAY PNV ABSENT

Marchant, Chair

Gutierrez,Vice-chair
Ehrhardt

Elkins

Giddings X

Grusendorf

x| (> >

Patterson
Smith

> X < |X

Solomons

i . A
Total ‘
_____.Z__ aye 4%)%
. ﬂ____ nay ]
. J | 0744
! —~ _ present, not voting ‘

absent




BILL ANALYSIS

FINANCIAL INSTITUTIONS
C.S.H.JR.31

By: Patterson, L. P. "Pete"
4-20-97

Committee Report (Substituted)

BACKGROUND

During its course of work in the 75th Legislative session, the Committee on Financial Institutions
has reviewed several proposals that would allow voters to choose if they wanted to alter the
constitution to allow homestead owners more liberal access to equity in their homesteads. The
major proposals have focused on three primary themes: (1) Allowing access to equity through
extending credit on a first lien beyond the original purchase money--"cash out refinancing”--and
refinancing of retired liens; (2) Allowing second liens with no restrictions relating to purpose,
and; (3) Allowing second liens restricted to purpose and with consumer protections, especially
regarding foreclosure, included in the constitution. Additional differences included percentage
of appraised value available for second liens and refinancing, lines of credit, agriculture use
exemptions, and reverse mortgages. While all proposals significantly would change lien law
regarding homesteads and would allow consumers to access equity in some fashion, the
differences are also significant and are important enough to attempt to address as the legislature
focuses on such a major change to a state tradition regarding protection of people’s homesteads.

PURPOSE
To allow a voluntary encumbrance against homestead property for the purpose of equity credit,
including a first lien refinance mortgage loan, a mortgage loan secured by the home if the

property is owned free and clear, or a second lien home equity loan within the restrictions as set
forth in this Constitutional amendment.

RULEMAKING AUTHORITY

It is the committee's opinion that this bill does not expressly grant any additional rulemaking
authority to a state officer, department, agency or institution.

SECTION BY SECTION ANALYSIS

SECTION 1. Amends Section 50, Article XVI, Texas Constitution by numerating the existing
provisions into subsections (a), (b), (c) and creating subsections new subsection a(6), a(7), (d)-

(0).
Sec. 50(a)(5). Makes conforming changes to Constitutional language.

Sec 50 (a)(6). Provides for an encumbrance against homestead property for an extension of
credit, if the extension meets requirements as set for in Sec. 50, Subsection (d).

Sec. 50 (a)(7). Provides for a voluntary encumbrance against homestead property for an equity
loan.

Sec. 50 (b). Makes perfecting changes.
Sec. 50 (d). Provides that the extension of credit is the only debt secured by the homestead;

previous debt must be paid or refinanced as a part of the extension of credit.
This makes the extension a first lien. Subsection (d) also provides that a lender may not require a

BWM C.S.H.J.R. 31 75(R) Page 1 of 3




person to extend credit on a homestead as a condition for receiving credit not associated with the
homestead.

Sec. 50 (). Provides for written notice to be given by the lender to the borrower upon request of
an équity loan. Provides language for written notice.

Sec. 50 (f). Provides notice must be signed by both the lender and borrower upon closing of an
equity loan and must include a statement of the fair market value of the property.

Sec. 50 (g). Provides that the lender or holder of an equity loan must:

(1) deliver a copy of the promissory note and all other signed documents to the borrower;
(2) disclose that the loan is an equity loan; and
(3) within a reasonable time of repayment of the loan the lender must also:
(A) cancel and return the note to the borrower and give the borrower a release of
the lien in recordable form; or
(B) assign the note and lien to a refinancing lender.

Sec. 50 (h). Provides a lender or holder of an equity loan may not:

(1) demand payment, accelerate payment or foreclose due to a drop in the fair market

value of the homestead unless the decrease is caused by causing by substantial damage or

destruction;

(2) demand payment, accelerate payment, or foreclose because of default on another loan;

(3) require borrower to apply proceeds from an equity loan to pay off another loan not

secured by the homestead;

(4) accept a borrower's homestead property as collateral for another loan,

(5) establish a form of open-end credit;

(6) close the loan before the twelfth day after the lender receivers the completed
application;

(7) impose prepayment penalties for advance payments;

(8) require the borrower to pay over 3% fees to originate, evaluate, maintain, record,

insure, or service the loan;

(9) accept an assignment of wages as security for the loan;

(10) accept a confession of judgement or power of attorney running to the lender or to a

third person to confess judgment or to appear for a borrower in a judicial proceeding; or,

(11) accept an instrument in which blanks are left to be filled in by the borrower.

Sec. 50 (i). Provides that an equity loan must be a debt secured only by the homestead property,
thus a lender may not require any property other than the homestead property as collateral for the

loan.

Sec. 50 (j). Provides for a three-day period to rescind the equity loan without penalty.
Sec. 50 (k). Provides for specified allowable locations for closing an equity loan.

Sec. 50 (1). Provides a penalty of forfeiture of principal and interest, and payment of attorney's
fees and other costs incurred by the borrower, if the lender or holder of an equity loan fails to
comply with this section of the Constitution within a reasonable time after after receiving notice

of its failure to comply.

Sec. 50 (m). Provides for a 75% loan-to-value cap where the amount of the equity loan plus the
total of all other debt against the homestead cannot exceed 75% of the market value of the
property. Provides that the lien securing an equity loan shall not be valid in excess of the 75%
cap.

Sec. 50 (n). Provides for an election of remedies where the borrower has no personal liability for
an equity loan if a lender chooses to pursue a nonjudicial foreclosure upon default. If, upon
default, a lender chooses to pursue other assets of a borrower in addition to the homestead

BWM C.S.H.IR. 31 75(R) Page 2 of 3



property to repay the debt, the lender must file a lawsuit for judicial foreclosure.

Sec. 50 (0). Defines (1) "equity loan," as an extension of credit, other than under Subsections
(a)(1)-(6), that:
(A) is secured by a voluntary lien on the homestead property where the total debt on the
property cannot exceed 75% of the fair market value of the property at the time the loan
is closed; '
(B) is created with the consent of each owner and spouse of each owner;
(C) is made by:
(i) a bank, savings and loan, savings bank, or credit union in Texas or the United
States;
(ii) a federally chartered lending instrumentality or mortgagee approved to make
federally insured loans; or
(iii) a person licensed to make regulated loans as provided by statute of this state;
(D) is not secured by property already used to secure an equity loan;
(E) is not secured by any additional real or personal property, other than the homestead,
except for a manufactured home or rents to be derived from the homestead;
(F) is scheduled to be repaid in monthly payments;
(G) requires each payment to be amortized.

Sec. 50 (0)(2). Defines "close or closing” as the execution by the borrower of the promissory
notes and the security instruments securing the loan.

SECTION 2. (a) Temporary provision added to the Texas Constitution applying to the
constitutional amendment proposed by the 75th Legislature, Regular Session, 1997, authorizing a
voluntary, consensual encumbrance on homestead property.

(b) The constitutional amendment takes effect January 1, 1998.

(c) The temporary provision takes effect on the adoption of the amendment by the voters

and expires January 2, 1998.
SECTION 3. Ballot language and provision for election date.

COMPARISON OF ORIGINAL TO SUBSTITUTE

Whereas HIR 31 as filed allowed for an encumbrance against the homestead property for an
extension of credit in the form of a first lien refinance to obtain equity credit, the Committee
Substitute to HIR 31 expands this allowance for encumbrances against the homestead property to
include second lien home equity loans. The Committee Substitute provides for restrictions on
the second lien home equity loans to include a 75% loan-to-value cap, a requirement of written
notice to the borrower, an election of remedies in the event of foreclosure, providing for no
recourse against the borrower in the event of nonjudicial foreclosures and requiring judicial
foreclosure if a lender seeks assets in addition to the property to repay the debt, restrictions
against demand of payment in the event of market value decrease, and specifics on allowable
locations for the closing of the loan. Furthermore, the Substitute provides for a twelve day
cooling off period, a three day period wherein the borrower may rightfully rescind the loan,
restrictions against open-end account home equity loans, restrictions against cross
collateralization, restrictions against cross default, restrictions against prepayment penalties, and
restrictions against additional collateral being required. Finally, the Substitute caps loan fees at
3% of the loan amount, defines authorized lenders, and prohibits balloon payments.

BWM C.S.H.JR. 31 75(R) Page 3 of 3



LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE
75th Regular Session

April 22, 1997

To: Honorable Kenny Marchant, Chair IN RE: House Joint Resolution

Committee on Financial Institutions No. 31, Committee
House ‘ Report 1st House, Substituted

Austin, Texas By: Patterson, L.P. "Pete"

From: John Keel, Director

r a Fiscal Note on HIR31 (Proposing a constitutional amendment

In response to your request fo
xtensions of credit.) this

permitting an encumbrance to be fixed on a homestead for certain e
office has determined the following:

-

‘ Biennial Net Impact to General Revenue Funds by HJR31-Committee Report 1st House, |
| Substituted |

| SO ——

Implementing the provisions of the bill would result in a net positive impact of $357,000 to
General Revenue Related Funds through the biennium ending August 31, 1999.

The bill would make no appropriation but could provide the legal basis for an appropriation
of funds to implement the provisions of the bill.
Fiscal Analysis

The proposed constitutional amendment would permit home equity lending and
create a division within the Office of the Consumer Credit Commissioner for the
purpose of licensing, examining and verifying compliance of lenders with the
provisions of the bill. The Office of the Consumer Credit Commissioner projects that
additional examiners will be required to examine an increased number of licensed
lenders at an increased cost per examination as a result of the added complexity of the
type of examinations conducted. Collected revenues would increase due to the
licensure of more regulated lenders, and from fees collected as a result of charges

assessed to lenders for examinations.

Methodology

The Office of the Consumer Credit Commissioner's projected revenues of $1.3 million
during the first year of implementation include increased licensing fees resulting from
a projected increase in the number of lenders, as well as revenues generated from
examinations. The agency will charge a $150 surcharge per visit, plus $32 per hour of

examination.

The agency projects that the cost of the new division would include 22 additional full
time equivalents (FTEs), including 5 examiners, 2 assistant examiners, 3 financial
analysts, 2 attorneys, 1 consumer education specialist, and 9 administrative
technicians. Salaries are projected at $740,000 per year. With additional travel and
related operating costs, the total costs of operation and staffing is estimated at slightly

/
4



over $1 million dollars per year.

In fiscal year 1998, there would also be the cost of publication for the constitutional
amendment to be set before the voters.

The probable fiscal implications of Implementing the provisions of the bill during
each of the first five years following passage is estimated as follows:

Five Year Impact:

Fiscal Year Probable Savings/(Cost) from | Probable Revenue Gain/(Loss) Change in Number of State T
General Revenue Fund from General Revenue Fund Employees from FY 1997

o 0001 0001
I 1998 (51,148,000) $1,256,000 22.0
1999 (1,012,000) 1,261,000 22.0
2000 (1,023,000) 1,261,000 22.0
2001 (1,043,000) 1,261,000 22.0
2002 (1,090,000) 1,316,000 22.0

Net Impact on General Revenue Related Funds:

The probable fiscal implication to General Revenue related funds during each of the
first five years is estimated as follows:

Fiscal Year Probable Net Positive/(Negative)ﬁ
Impact to General Revenue Related
Funds

1998 $108,000

1999 249,000

2000 238,000

2001 218,000

L 2002 226,000

Similar annual fiscal implications These impacts would continue as long as the
provisions of the bill are in effect.

No fiscal implication to units of local government is anticipated.

Source: Agencies:

LBB Staff: JK, TH, JA



LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE
75th Regular Session

February 10, 1997

To: Honorable Kenny Marchant, Chair IN RE: House Joint Resolution
Committee on Financial Institutions No. 31
House

Austin, Texas

From: John Keel, Director

By: Patterson, L.P. "Pete"

In response to your request for a Fiscal Note on HIR31 (Proposing a constitutional amendment
permitting an encumbrance to be fixed on a homestead for certain extensions of credit.) this
office has determined the following:

r

L Biennial Net Impact to General Revenue Funds by HJIR31-As Introduced

No fiscal implication to the State is anticipated, other than the cost of publication. The cost to
the state for publication of the resolution is $71,000.

Similar annual fiscal implications would continue as long as the provisions of the bill

are in effect.

No fiscal implication to units of local government is anticipated.

Source: Agencies: 332

451
450
307
304

Department of Housing and Community Affairs
Department of Banking

Savings and Loan Department

Secretary of State

Comptroller of Public Accounts

LBB Staff: JK, TH, JA




WITNESS LIST

HJR 31
HOUSE COMMITTEE REPORT
Financial Institutions Committee

March 24, 1997 - 2:00P
For: Sieperda, Owen (Himself/Assn Dairymen)
Against: Carlson, Pat (Herself)
Flynn, Charlotte (Herself)
Joiner, Gary (Tx Farm Bureau)
Neal, Jerry (Himself)
On: Schneider, Robert (Consumers Union)

\J\\




SUMMARY OF COMMITTEE ACTION
HJR 31

February 17, 1997 2:00PM ,
Referred directly to subcommittee by chair
Subcommittee members named

Solomons - Chair/Smith/Giddings/Gutierrez/Marchant/

March 24, 1997 2:00PM
Considered in public hearing
Recalled from subcommittee
Testimony taken in committee
Left pending in committee

April 17, 1997 10:30AM

Considered in formal meeting

Committee substitute considered in committee
Reported favorably as substituted
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ADOPTEDV’

MAY 7y 9 1997,

Chief Clerk
House of Representatives

By Patté\rqnn /

Substitute \the/following for §.J.R. No. _3] :

\

By

A JOINT RESOLUTION
proposing a constitutional amendment permitting an encumbrance
against homestead property for certain extensions of equity credit.

-BE IT RESOLV D BY THE LEGISLATURE OF THE STATE OF TEXAS:

[ onse b AN\

i . : ; Constitution, is

amended to read as follows:

Sec. 50. (a) The homestead of a family, or of a /single

adult person, shall be, and is hereby protected from fopfed sale,
for the payment of all debts except for:

{1) the purchase money thereof, or a/part of such
purchase money;

{2) [+] the taxes due thereon;

{3) (7] an owelty of partipion imposed against the
entirety of the property by a court order/or by a written agreement
of the parties to the partition, inclyding a debt of one spouse in
favor of the other spouse resulting from a division or an award of
a family homestead in a divorce oceeding;
{4) [+] the refindnce of a lien against a homestead,
including a federal tax en resulting from the tax debt of both
spouses, if the homestead/is a family homestead, or from the tax
debt of the owner; - |

5 I[7

improvements the

-or-for]) work and material used in constructing
on, if [and-in-this-iast-case-oniy-when] the work
and material aYe contracted for in writing, with the consent of

both spouseg, in the case of a family homestead, given in the same




© W 00 N o U b W =

[

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

manner as is required in making a sale and conveyance of the

homestead;

(6) an exﬁension of credit for any other purpose, if

the extension of credit meets the requirements of Subsection (d) of

this section; or

(7) an equity loan.

(b) The [nor-may-the] owner or claimant of the property
claimed as homestead, if gmarried, may not sell or abandon the
homestead without the consenggof the other spouse, given 1in such
manner as may be prescribed byglaw.

(c) No mortgage, trust aeed, or other lien on the homestead
shall ever be valid, except for ézdebt described by this section,
whether such mortgage, or trugé.deed, or other lien, shall have
been created by the owner alone, 8; together with his or her
spouse, in case the owner is marrieav All pretended sales of the
homestead involving any condition of déﬁgasance shall be void. A
purchaser or lender for value withSQt actual knowledge may
conclusively rely on an affidavit that de;ignates other property as
the homestead of the affiant and that stateé that the property to

be conveyed or encumbered is not the homestead of the affiant.

(d) An extension of credit under Subséqtion (a)(6) of this

N
section must be the only debt secured by the homéstead. Any prior
\

\
debt secured by the homestead must bpe paid ih_full before the

Y
extension of credit under Subsection (a)(6) of tﬁis section or

refinanced as part of the extension of credit ugﬁer Subsection

(a)(6) of this section. A lender may not require as ;\condition on

an extension of credit under Subsection (a)(6) of this section that

\

!
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the proceeds of the extension of credit be uéed for a particular

purpose.

(e) At the time the homestead oyher first requests a lender

to make an equity loan under Subsectiqﬂ (a)(7) of this section, the
',,f

lender of an equity loan must provi@é to the owner the following
.

written notice in conspicuous bolqﬁcapitalized type:
f
"YOU ARE PLEDGING YOUR #HOMESTEAD AS COLLATERAL TO SECURE

PAYMENT OF A LOAN. IF YOU DO NOT REPAY THE LOAN OR IF YOU FAIL TO

MEET THE TERMS OF THE LOAN, I&HE LENDER MAY FORECLOSE AND SELL YOUR

HOME. THE LENDER MUST GIVE{YOU A COPY OF ALL DOCUMENTS YOU SIGN.

£

WHEN YOU PAY THE LOAN Lﬁ FULL, THE LENDER MUST CANCEL AND RETURN
4

THE NOTE TO YOU OR ASSIGQfIT TO THE PERSON PAYING OFF THE LOAN."

/
"THE LENDER MAY N@T: (1) DEMAND THAT YOU PAY OFF THE LOAN
£

EARLIER THAN YOU AgéEED IF THE FAIR MARKET VALUE OF YOUR HOME

DECREASES, UNLESS THE DECREASE IS CAUSED BY SUBSTANTIAL DAMAGE OR
7

DESTRUCTION TO THE[HOMESTEAD PROPERTY, INCLUDING A CONDEMNATION OR
7

OTHER TAKING:; OR If YOU DO NOT PAY SOME OTHER LOAN THAT IS NOT

i

SECURED BY YOUR/ HOME; (2) SEEK RECOURSE AGAINST YOU OR TAKE ANY

ASSETS OTHER THAﬁ YOUR HOME IF YOU DO NOT REPAY THE LOAN OR MEET

THE TERMS OF jTHE LOAN, UNLESS THE LENDER HAS ELECTED TO SEEK

JUDICIAL FOREC!OSURE AND THE COURT HAS ISSUED AN ORDER ALLOWING USE
L4

OF THOSE OTHEﬂ ASSETS TO SATISFY THE DEBT; (3) ESTABLISH AN
7

OPEN-END KCd%UNT TO ACCESS THE LOAN; (4) REQUIRE THAT YOU USE THE
13

LOAN TO PAY;bFF ANOTHER LOAN THAT IS NOT SECURED BY YOUR HOME; (5)

CLOSE BEFORé 12 DAYS AFTER YOU APPLIED FOR THE LOAN; (6) CHARGE YOU

A PENALTY &F YOU REPAY THE LOAN IN ADVANCE; (7) REQUIRE YOU TO PAY

FEES, OTHER THAN INTEREST, THAT EXCEED, IN THE AGGREGATE, THREE
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PERCENT OF THE LOAN AMOUNT; (8) ACCEPT AN ASSIGNMENT OF WAGES AS

SECURITY FOR THE LOAN; (9) ACCEPT A CONFESSION OF JUDGMENT OR POWER

OF ATTORNEY TO APPEAR FOR YOU AT A JUDICIAL PROCEEDING; OR (10)

ACCEPT AN INSTRUMENT THAT YOU HAVE SIGNED THAT HAS BLANKS LEFT TO

BE FILLED IN."

"IF YOU CHANGE YObR MIND ABOUT THIS LOAN, YOU HAVE AT LEAST

THREE DAYS AFTER YOU SIGN THE LOAN DOCUMENTS TO NOTIFY THE LENDER

THAT YOU HAVE CHANGED YOUR MIND AND YOU WILL HAVE NO FURTHER

OBLIGATION TO THE LEND?R. THIS LOAN MAY BE CLOSED ONLY AT THE

OE%ICE OF THE LENDER, A Tf@LE COMPANY, OR AN ATTORNEY. THE LENDER

MAY FORFEIT THE RIGHT Té‘COLLECT THE LOAN IF THE LENDER DOES NOT

COMPLY WITH THE LAW GOVERNING EQUITY LOANS."
i

4
"THIS LOAN MAY BE MADE ONLY WITH THE VOLUNTARY CONSENT OF

EACH OWNER OF YOUR HOME &ND EACH OWNER'S SPOUSE. THIS LOAN

hmx ONLY BE MADE BY A LAWFULLY
. \
AUTHORIZED LENDER. THIS LOAN MAY NOT BE SECURED BY YOUR HOME IF:

(1) YOUR HOME IS SECURITY FOR ANO%HER EQUITY LOAN; OR (2) IF THE
\

LOAN IS TO BE SECURED WITH PROPERiﬁfOTHER THAN YOUR HOME. ALL THE

DEBTS AGAINST YOUR HOME, INCLUDING TﬁE EQUITY LOAN, MAY NOT EXCEED

\
75 PERCENT OF THE FAIR MARKET VALUE 'OF YOUR HOME AT THE TIME YOU

CLOSE THIS LOAN. THE LOAN MUST BE SCﬁ@DULED TO BE REPAID 1IN

SUBSTANTIALLY EQUAL MONTHLY INSTALLMENfSkBEGINNING NO LATER THAN

TWO MONTHS FROM THE DATE PRINCIPAL IS5 ADVANCED, AND THE PAYMENTS

\\.
MUST COVER, AT A MINIMUM, THE INTEREST AND PRINCIPAL ACCRUED IN THE

PAYMENT PERIOD."

(£) The notice must be signed by the lender‘and the borrower

at the closing of the equity loan and must include a, statement of
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the fair market value of the homestead property /éé the time of
4

//

closing. yd

e

s
(9) A lender or any holder of an equity loan must:
L4

/
(1) deliver to the borrower a copy of the promissory

note and all other documents signed by/ihe borrower related to the
7

equity loan; //

(2) disclose in anyfhortgage, deed of trust, security
4

instrument, or other instrument/%ecuring the loan that the loan is

an equity loan made under the authority of this section; and

]

(3) within a jieasonable time after termination and

full payment of the equity/ loan:

4
(A) c@ncel and return the note to the borrower

and give the borrower q/;elease in recordable form of any mortgage,

7
deed of trust, secﬁéity instrument, or other instrument securing

the loan; or

(B) endorse the note and assign any mortgage,

deed of trust, !; other security instrument to a lender that is

refinancing the lgan and advancing funds to discharge the equity

T
loan indebtednesglat»the request of the borrower and in renewal and

extension of the/security instrument.

(h) A lelder or any holder of an equity loan may not:

(1 demand payment, accelerate the remaining payments,

or foreclose afy lien securing payment of an equity loan because of

a decrease 4& the fair market value of the homestead, unless the

decrease is caused by substantial damage or destruction to the

homestead property, including a condemnation or other taking;

) demand payment, accelerate the remaining payments,
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|
!

or foreclose any lien |securing payment of an equity loan because of

the borrower's default under any other indebtedness not secured by

a prior valid encumbrance on the homestead;

(3) require or compel the borrower to apply the

proceeds of the equity loan to repay another debt that is not

secured by the homestead;

(4) require, compel, or accept a borrower's homestead
i

as collateral on a debé not described by Subsection (a) of this

\

section; !

(5) establﬁsh a form of open—-end account or other

nondeterminateAprincipai amount or indefinite term of loan that may
i

be debited or under whicb credit may be extended from time to time;

(6) close the equity loan before the 12th day after

the date the lender receives a completed application for the equity
¥

v
i

loan;

(7) impose a?,prepayment penalty or other charge for
3

advance payments made by the borrower;

(8) require the borrower to pay, in addition to any

1}

interest, fees to the lender ér any other person that are necessary

A
to originate, evaluate, maintain, record, insure, or service the

loan that exceed, in the aggregate, three percent of the original
: 3
principal amount of the equity loan;

Y

(9) accept an assignmgnt or wages as security for the
loan;

(10) accept a confessioh of Jjudgment or power of

attorney running to the 1lender or to a third person to confess

judgment or to appear for a borrower in a‘judicial proceeding; or
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(11) accept an instrument in which‘bianks are left to
Ed

>
N

be filled in by the borrower.

(i) An equity loan must be a dé%t secured only by the
7

homestead property. Unsecured credit or,éredit secured by property

other than the homestead property, rega@dless of when the exteﬁsion
7

of credit is made, may not be conditiéned on or otherwise related

e

to an equity loan.

e

(j) Any owner and any syéuse of any owner of the homestead

property securing an equity loaﬁ may, within three days after the
7

equity 1loan is closed, rescihd the equity loan without penalty or
7

H

't

charge. J
(k) An equity loan géy close only at an office of the
7

lender, a title company, ér an attorney licensed to practice law in

this state. j

(1) A 1lender 49% holder of an equity loan shall forfeit all

principal and interestfof the equity loan, and shall pay reasonable

attorney's fees and q&her costs incurred by the borrower, if the

lender fails to comply with this section within a reasonable time

after receiving notéce of its failure to comply.

(m) The prﬁhcipal amount of an equity 1loan plus the

aggregate total of the outstanding balances of other indebtedness
i

i
secured by valid fencumbrances of record against the homestead

1

exceed 75 percent of the fair market value of the

property may not

homestead property on the date the equity loan is closed. The lien

securing the eguiiy loan is valid only if the principal amount of

i

the equity loané plus the aggregate total of the outstanding

H

balances of other indebtedness secured by wvalid encumbrances of




O O N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

record against the homestead prop?rty does not exceed 75 percent of

the fair market value of the homestead property on the date the

equity loan is closed. Violatipon of this subsection does not

{
affect the wvalidity of othe& indebtedness secured by valid

encumbrances of record against the homestead property.

(n) On default by the bofrower on an equity loan, the holder

of the loan may not seek recéurse against the assets of the

borrower, other than the homestead property securing the loan,

unless the holder has obtained é judicial foreclosure of the lien

securing the loan in a district court of the county in which the
¢

homestead property is located. if the holder elects to sell the

homestead property under a éower of sale conferred by a deed of

trust or other contract 1lien rather than obtain a judicial

foreclosure of the lien, the holder shall send the borrower written

notice of the default by certifigd mail. The holder may not give

notice of the sale required by statute until the borrower is given

at least 30 days after receiving the notice to cure the default,

including the day on which the notice is given and the day notice

1

of the sale is given as required by statute.

(o) 1In this section:

(1) "Equity loan" means an extension of credit under a

written agreement other than an extension of credit under

Subsections (a)(1)-(6) of this section thai::

(A) is secured by a voluntary 1lien on a

homestead or other consensual security interest in a homestead

securing payment of a debt in an amount thét is not greater than 75

percent of the fair market value of the homestead property at the
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time the equity loan is closed;

(B) is created with the consent of each owner

and the spouse of each owner;

(C) is made by:

(i) a bank, savings and loan association,

savings bank, or credit union doing’business under the laws of this

state or the United States;

(ii) a federally chartered lending

instrumentality or a personjapproved as a mortgagee by the United

]
£

States government to make federally insured loans: or

¢

(iii) a person licensed to make regulated

loans, as provided by stétute of this state;

(D) As not secured with homestead property

encumbered by a prior 8uly recorded lien securing an equity loan;

(E)' is not secured by any additional real or

§
personal property, other than the homestead, except for ' a
7

manufactured home gi rents to be derived from the homestead;

i{F) is scheduled to be repaid in substantially

equal successive monthly installments beginning no later than two

H
months after thel date the equity loan is closed; and
]

i
s (G) requires each installment under the schedule

of payments byfthe borrower to equal the amount of interest and
i

principal sciyeduled to accrue as of the date of the installment or

that would ac¢rue as of the installment date through amortization

H
of the equity loan.

(2) "Close or closing" means, for the purposes of an

equity loan, the execution by the borrower of the promissory notes




o wWwN

S W O N oW,

12
13
14
15
16
17
18
19
20
21

and the security instruments §ecuring the loan.

SECTION 2. The following temporary provision is added to the

Texas Constitution:

TEMPORARY PROVISION. (a) This temporary provision applies

to the constitutional amendment proposed by the 75th Legislature,

Regular Session, 1997, authorizing a wvoluntary, consensual

encumbrance on homestead property.

(b) The constitutional amendment takes effect January 1,
i

1998.

(c) This temporary provision takes effect on the adoption of

the amendment by the voters and expires January 2, 1998.

SECTION 3. This proposed constitutional amendment shall be
submitted to the voters at an election to be held November 4, 1997.
The ballot shall be printed to permit voting for or against the
proposition: "The constitutional amendment extending homeowners'
rights to borrow voluntarily against the equity in, and establish a
valid lien on, their homesteads according to specific guidelines
for purposes in addition ‘to those presently provided for under
state law, without affecting homestead tax exemptions or

eliminating existing homestead protections against involuntary

liens and judgment creditors.”

FSRE2-074—DWE=it 10



LIST OF HOUSE AMENDMENTS CURRENTLY UNDER CONSIDERATION

AMENDMENT#
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HJR31-Second Reading

AUTHOR : DESCRIPTION
Wolens Amendment
Wolens Amdt to Amdt
Marchant _ Amdt to Amdt
Grusendorf Amdt to Amdt
Place Amdt to Amdt
Staples ; . Amdt to Amdt
Elkins ‘ Amdt to Amdt
Rangel - Amdt to Amdt
Hochberg L Amdt to Amdt
Elkins Amdt to Amdt
Chavez ’ - Amdt to Amdt
Place Amdt to Amdt
Chavez ' Amdt to Amdt
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ACTION

Adopted~
Adopteéed—
Tabled
Tabled
Failed
Tabled
Withdrawn
Adopred—
AdoﬁﬁZG’
Tabled
Withdrawn
Tabled

Adopted~




14 one spouse in favor of the other spouse resulting from a division

.15 or an award of a family homestead in a divorce proceeding; f(+]

\ - . o

.18 spouses, if the homestead is a family homestead, or from the tax

19 debt of the owner;

24 same manner as is required in making a sale and conveyance of the

v

I

my L4 %
thncjip Sk or

Chief Clark ( +
House of Represantatives

7 ADOPTED ¢
i
I

end C.S.H.J.R. No. 31 by striking everything below the

ving clause and substituting the following:

SECTION 1. Section 50, Article XVI, Texas Constitution,
is amended to read as follows:
Sec. 50. (a) The homestead of a family, or of a single

adult person, shall be, and is hereby protected from forced sale,

for the payment of all debts except for:

( (::: l) the purchase money thereof, or a part of such

9

purchase money;

10 the taxes due thereon;

11 (3 ;r‘———welty of partition imposed against the

12 entirety of the property by a court order or by a written

13 agreement of the parties to the partition, including a debt of

§16 (4) ﬁthe refinance of a lien against a homestead,

(17 including a federal tax lien resulting from the tax debt of both

20 (5) [+—er—feor] work and material used in constructing

21 improvements thereon, if [erd—3n—this—tast—ecase—onty—when] the

22 work and material are contracted for in writing, with the consent

23  of both spouses, in the case of a family homestead, given in the

\ — = 1
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homestead; or

(::C:: (6) an extension of credit that:

(A) 1is secured by a voluntary 1lien on the

homestead created under a written agreement with the consent of

each owner and each owner’'s spouse;

(B) is of a principal amount that when added to

the aggregate total of the outstanding principal balances of all

other indebtedness secured by wvalid encumbrances of record

against the homestead does not exceed 75 percent of the fair

market value of the homestead on the date the extension of credit

is made;

(C) 1is without recourse for personal liability

against each owner and the spouse of each owner;

(D) is secured by a lien that may be foreclosed

upon only by a court order;

(E) does not require the owner or the owner'’'s

spouse to pay, in addition to any interest, fees to any person

that are necessary to originate, evaluate, maintain, record,

insure, or service the extension of credit that exceed, in the

aggregate, three percent of the original principal amount of the

extension of credit;

(F) is not a form of open-end account that may be

debited from time to time or under which credit may be extended

from time to time, unless the extension of credit 1is a reverse

mortgage;

(G) 1is payable in advance without penalty or

other charge;

3 e gk s GOoELE
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( C:k:;.<n) is not secured by any additional real or

personal property other than the homestead;

(I) is not secured by homestead property

designated for agricultural use as provided by statutes governing

property tax;

(J) may not be accelerated because of a decrease

in the market value of the homestead or because of the owner’s

default under other indebtedness not secured by a prior valid

encumbrance against the homestead;

(K) is the only debt secured by the homestead at

the time the extension of credit is made unless the other debt

v

was made for a purpose described by Subsections (a)(1l)-{(a)(5) of

this section;

(L) 1is, wunless the extension of credit is a

reverse mortgage, scheduled to be repaid in substantially equal

successive monthly installments beginning no later than two

months from the date the extension of credit is made, each of

which equals or exceeds the amount of accrued interest as of the

date of the scheduled installment;

is closed not before:

(M)
Q..Q..C, <; (i) the 12th day after the later of the date

that the owner of the homestead submits an applicatibn to the

lender for the extension of credit or the date that the lender

provides the owner a copy of the notice prescribed by Subsection

(g) of this section; and

(ii) the first anniversary of the closing

date of any other extension of credit described by Subsection

.
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(a) (6) of this section secured by the same homestead property;

G/G C-/ (N) 1is closed only at the office of the lender,

an attorney at law, or a title company;

N\
// L2éd 4 C Ve
(0) is made byﬁﬁ/ b /

A
(:;(;L;(:k (i) a bank, savings and loan association,

savings bank, or credit union doing business under the laws of

this state or the United States;

(ii) a federally chartered lending

instrumentality or a person approved as a mortgagee by the United

States government to make federally insured loans; or

(iii) a person licensed to make regulated

loans, as provided by statute of this state; and

< ‘<:;<:; (P) is made on the condition that:
(:: C;;C::( l (i) the owner of the homestead is not

required to apply the proceeds of the extension of credit to

ano - Q@d@@w,v}L*

(ii) the owner of the homestead not assign

wages as security for the extension of credit;

(iii) the owner of the homestead not sign any

instrument in which blanks are left to be filled in;

(iv) the owner of the homestead not sign a

confession or judgment or power of attorney to the lender or to a

third person to confess judgment or to appear for the owner in a

judicial proceeding;

(v) the lender, at the time the extension of

credit is made, provide the owner of the homestead a copy of all

it SN O SRS EES—Dy—CheHTomEStead - ~or™
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documents signed by the owner related to the extension of credit;

(:’\C::; <:;:( (vi) the security instruments securing the

extension of credit contain a disclosure that the extension of

o | | (ory_ v .
credit is the type of credit defined by Section 50(a) (6), Article

v

XVI, Texas Constitution;

(vii) within a reasonable time after

termination and full payment of the extension of credit, the

lender cancel and return the promissory note to the owner of the

homestead and give the owner, in recordable form, a release of

the lien securing the extension of credit or a copy of an

endorsement and assignment of the lien to a lender that is

refinancing the extension of credit;

(viii) the owner of the homestead and any

spouse of the owner may, within three days after the extension of

credit is made, rescind the extension of credit without penalty

or charge;

(ix) the owner of the homestead and the

lender sign a written acknowledgment as to the fair market value

of the homestead property on the date the extension of credit is

made; and

(x) the lender or any holder of the note for

the extension of credit shall forfeit all principal and interest

of the extension of credit if the lender fails to comply with the

lender’'s obligations under the extension of credit within a

reasonable time after the lender is notified of its failure to

comply.
( (b) An [mer—may—the] owner or claimant of the property
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claimed as homestead may not [+—if—married;] sell or abandon the

homestead without the consent of each owner and the [ether]

spouse of each owner, given in such manner as may be prescribed

by law.
<:;( c) No mortgage, trust deed, or other lien on the homestead
shall ever be valid unless it secures a debt described by this -

section, [execept—for—a—debt—degseribed—by—this—seetions] whether

such mortgage, [e¥] trust deed, or other 1lien, shall have been

created by the owner alone, or together with his or her spouse,
in case the owner 1is married. All pretended sales of the
homestead involving any condition of defeasance shall be void.

(d) A purchaser or lender for value without actual
knowledge may conclusively rely on an affidavit that designates
other property as the homestead of the affiant and that states
that the property to be conveyed or encumbered is not the
homestead of the affiant.

(e) A refinance of debt secured by a homestead and

TSN 5 v v

described by any subsection under Subsectiong (a) (1)-(a) (5) that
"\

includes the advance of additional funds may not be secured by a

valid lien against the homestead unless:

(:y(>‘ (1) the refinance of the debt is an extension of credit

described by Subsection (a) (6) of this section; or

(2) the advance of all the additional funds is for

reasonable costs necessary to refinance such debt or for a

v v
purpose described by Subsection (a) (2), (a)(3), or (a)(5) of this

section.

(;( (f) A refinance of debt secured by the homestead, any
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portion of which is an extension of credit described by

. vz . . .
Subsection (a) (6) of this section, may not be secured by a valid

lien against the homestead unless the refinance of the debt is an

L
extension of credit described by Subsection (a)(6) of this

section.

( ; (g) An extension of credit described by Subsection (a) (6)

of this section may be secured by a valid lien against homestead

property if the extension of credit is not closed before the 12th

7%
day the lender provides the owner with the following
>

written notice on a separate instrument:

“"NOTICE CONCERNING EXTENSIONS OF CREDIT
/ TION_
DEFINED BY SEC 50(a) (6), ARTICLE XVI, TEXAS CONSTITUTION:

I_orf\l_ }Q&.’T;QLE xx/\,:
“SEC 0(a) (6) THE TEXAS C TITUTION ALLOWS CERTAIN

LOANS TO BE SECURED AGAINST THE EQUITY IN YOUR HOME. SUCH LOANS

ARE COMMONLY KNOWN AS EQUITY LOANS. IF YOU DO NOT REPAY THE LOAN

OR _IF YOU FAIL TO MEET THE TERMS OF THE LOAN, THE LENDER MAY

FORECLOSE AND SELL YOUR HOME. THE CONSTITUTION PROVIDES THAT:

C;? “(A) THE LOAN MUST BE VOLUNTARILY CREATED WITH THE CONSENT

OF EACH OWNER OF YOUR HOME AND EACH OWNER'S SPOUSE;

C:? “(B) THE PRINCIPAL LOAN AMOUNT AT THE TIME THE LOAN IS MADE

MUST NOT EXCEED AN AMOUNT THAT, WHEN ADDED TO THE PRINCIPAL

Ve

BALANCES OF ALL OTHER LIENS AGAINST YOUR HOME, IS MORE THAN 75%

OF THE FAIR MARKET VALUE OF YOUR HOME;

(:; *(C) THE LOAN MUST BE WITHOUT RECOURSE FOR PERSONAL LIABLITY

AGAINST YOU AND YOUR SPOUSE;

CQL “(D) THE LIEN SECURING THE LOAN MAY BE FORECLOSED UPON ONLY

WITH A COURT ORDER;

) . ) .
e el aldas . 3 N o . - S I e =
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‘/
G “(E) FEES AND CHARGES TO MAKE THE LOAN MAY NOT EXCEED 3% OF

THE LOAN AMOUNT;

CV “(F) THE LOAN MAY NOT BE AN OPEN-END ACCOUNT THAT MAY BE

DEBITED FROM TIME TQO TIME OR UNDER WHICH CREDIT MAY BE EXTENDED

FROM TIME TO TIME, UNLESS THE LOAN IS A REVERSE MORTGAGE;

C “(G) YOU MAY PRE%AY THE LOAN WITHOUT PENALTY OR CHARGE;
-
¢ “(H) NO ADDITIONAL COLLATERAL MAY BE SECURITY FOR THE LOAN;

G “(I) THE LOAN MAY NOT BE SECURED BY AGRICULTURAL HOMESTEAD

PROPERTY;

( “(J) YOU ARE NOT REQUIRED TO REPAY THE LOAN EARLIER THAN

AGREED SOLELY BECAUSE THE FAIR MARKET VALUE OF YOUR HOME

DECREASES OR BECAUSE YOU DEFAULT ON ANOTHER LOAN THAT IS NOT

SECURED BY YOUR HOME; o % /(gyf\/

( . “(K) ONLY ONE LOAN DESCRIBED BY SEC, 50(a)(6)AOF THEA
FA

CONSTITUTION MAY BE SECURED WITH YOUR HOME AT ANY GIVEN TIME;

C “(L) THE LOAN MUST BE SCHEDULED TO BE REPAID IN PAYMENTS

THAT EQUAL OR EXCEED THE AMOUNT OF ACCRUED INTEREST FOR EACH

PAYMENT PERIOD, UNLESS THE LOAN IS A REVERSE MORTGAGE;

C “ (M) THE LOAN MAY NOT CLOSE BEFORE 12 DAYS AFTER YOU SUBMIT

A WRITTEN APPLICATION TO THE LENDER OR BEFORE 12 DAYS AFTER YOU

RECEIVE THIS NOTICE, WHICHEVER DATE IS LATER;/AND IF YOUR HOME

WAS SECURITY FOR THE SAME TYPE OF LOAN WITHIN THE PAST YEAR, A

NEW LOAN SECURED BY THE SAME PROPERTY MAY NOT CLOSE BEFORE ONE

YEAR HAS PASSED FROM THE CLOSING DATE OF THE OTHER LOAN;

G “(N) THE LOAN MAY CLOSE ONLY AT THE OFFICE OF THE LENDER,

TITLE COMPANY, OR AN ATTORNEY AT LAW;

( ;, “(0) ONLY A LAWFULLY AUTHORIZED LENDER MAY MAKE LOANS

P




oN

o 2

1 DESCRIBED BY SEC, SO(a)(G)/OF THE{CONSTITUTION AND

4 N qio- o~ it 1&
2 ( “(P) LOANS DESCRIBED BY SEqﬁgro(a)(G) /OF THH CONSTITUION MUST:

3 < ( “(1) NOT REQUIRE YOU TO APPLY THE PROCEEDS TO ANOTHER

4 DEBT THAT IS NOT SECURED BY YOUR HOME OR TO ANOTHER DEBT TO THE

5 SAME LENDER;

6 “(2) NOT REQUIRE THAT YOU ASSIGN WAGES AS SECURITY;

7 “(3) NOT REQUIRE THAT YOU EXECUTE INSTRUMENTS WHICH

8 HAVE BLANKS LEFT TO BE FILLED IN;

9 “(4) NOT REQUIRE THAT YOU SIGN A CONFESSION OF JUDGMENT

10 OR POWER OF ATTORNEY TO ANOTHER PERSON TO CONFESS JUDGMENT OR

11 APPEAR IN A LEGAL PROCEEDING ON YOUR BEHALF;

12 “(5) PROVIDE THAT YOU RECEIVE A COPY OF ALL DOCUMENTS

13 YOU SIGN AT CLOSING;

14 “(6) PROVIDE THAT THE SECURITY INSTRUMENTS CONTAIN A
Tl - ALTKLE N,
15 DISCLOSURE THAT THIS LOAN IS A LOAN DEFINED BY SEC‘ 50 (a) (6) ,OF
EA A

16 THE TEXAS CONSTITUTION;

17 “(7) PROVIDE THAT WHEN THE LOAN IS PAID IN FULL, THE

18 LENDER WILL SIGN AND GIVE YOU A RELEASE OF LIEN OR AN ASSIGNMENT

19 OF THE LIEN, WHICHEVER IS APPROPRIATE;

20 “(8) PROVIDE THAT YOU MAY, WITHIN 3 DAYS AFTER CLOSING,
21 RESCIND THE LOAN WITHOUT PENALTY OR CHARGE;
22 “(9) PROVIDE THAT YOU AND THE LENDER ACKNOWLEDGE THE

FAIR MARKET VALUE OF YOUR HOME ON THE DATE THE LOAN CLOSES; AND

“(10) PROVIDE THAT THE LENDER WILL FORFEIT ALL

PRINCIPAL AND INTEREST IF THE LENDER FAILS TO COMPLY WITH THE

LENDER'S OBLIGATIONS. " ,(A(’/ ( WJA“ff’ff’f/ 3 \\\

v

v
({h) Subsection (a){6) and Subsections (e)l-(g) of this

k T el e e e e o G L P e DU - L T
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section are not severable, and none of those provisions would

20

21

22

23

have been'enacted without the others. If anyv of those provisions

12 held to be preempted by the laws of the United States, all of

those provisions are invalid. This subsection shall not apply to

any lien or extension of credit made after January 1, l99%§§nd
)

before the date any provision under Subsection (a)(GT— or
v’ v’
Subsections (e)-(g) is held to _be preempted.
((( eV 43
SECTION 2. The following temporary provision is added to the

Texas Constitution:

TEMPORARY PROVISION. (a) This temporary provision applies to

the constitutional amendment proposed by the 75th Legislature,

Regular Session, 1997, authorizing a voluntary consensual

encumbrance on homestead property.

(b) The constitutional amendment takes effect January 1,

(c) This temporary provision takes effect on the adoption

of the amendment by the voters and expires January 2, 1998.

SECTION 3. This proposed constitutional amendment shall
be submitted to the voters at an election to be held November 4,
1997. The baliot shall be printed to permit voting for or against
the proposition: “The amendment to the Texas Constitution
expanding the types of liens for home equity loans that a lender,

with the homeowner’s consent, may place against a homestead.”

/ / / v -Z A
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Shangn Canter

guef Clerk HOUSE OF REPRESENTATIVES
House of Represontaitves

FLOOR AMENDMENT NO. @ BY W

Amend the proposed floor substitute to C.S.H.J.R. 31 as

\/ follows:
‘\» // i}é On page 4, strike 1lines 16-17, and substituiijjéi;;;\\\\
&S. another debt except debt secured by the homestead or debt to //
1l~jii:;;;;her leiffi;if:;“*“'_——— - e

//*ﬁi\ On page 7, 1line 9, strike ‘“before” and substitute

—

9TMAY -9 AH 9: 05

——

“after”
\_._—-—'F‘_—__

ADOPTED

A
MAY - § 1997

Chiet Clerk
House of Representatives
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6 Chlet Clerk
FLOOR AMENDMENT NO. House of Representatives
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A’V"\ﬁ/"‘d (! Wnlene cumandonenk 4—0_1)
H.J.R. 31 as follows:
( Y

(\A( On pagea‘, line }é after the period 1nsertflf the

e -

o T s
B il

" discussions with the borrower are conducted primarily in

(3 language other than English, the lender shall, before closing,

—————

4 provide an additional copy of the notice translated into the

5\ written language in which the discussions were conducted.™.g_ /
~ . . 1/
~o ! /
s\\ ‘—'w "?,-' -~
e—
2
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House of Représentatives
FLOOR AMENDMENT NO - BY / MM
N__/ T Y /
>{end the Wolens amendment to C.S.H.J.R. No. 31 on page 10,

between lines 7 and 8, by inserting the following:

PO
/ (1) The advances made on a reverse mortgaae loan under which

more than one advance is made must be made at reagular intervals
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Sharon Cardere

Chiet Clerk
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Chief Clerk - ( /
House of Hepresentatives

FLOOR AMENDMENT NO. @ BY

(7')“ 75‘?

Amend the Wolens amendment to C.S.H.J.R. No. 31 as follow:

v/ %On page 4, line 4, between *by" and the colon, insert:

one of the following that has not been found by a federal

[V S

requlatorv agency to have engaged in the practice of refusing to

make loans because the applicants for the loans reside or the

| w1055
s % \/M )\\

MAY/[-/-( & 997

Mdﬁflf&b

Chief Clerk
House of Representatives
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2ND READING
ENGROSSMENT

By Patterson, Marchant, Danburg, Rabuck, H.J.R. No. 31
Solomons, et al.

A JOINT RESOLUTION
proposing a constitutional amendment permitting an encumbrance
against homestead property for certain extensions of equity credit.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 50, Article XVI, Texas Constitution, is
amended to read as follows:

Sec. 50; (a) The homestead of a family, or of a single
adult person, shall be, and is hereby protected from forced sale,
for the payment of all debts except for:

(1) the purchase money thereof, or a part of such
purchase money;

{2) [7] the taxes due thereon;

(3) [7) an owelty of partition imposed against the
entirety of the property by a court order or by a written agreement
of the parties to the partition, including a debt of one spouse in
favor of the other spouse resulting from a division or an award of
a family homestead in a divorce proceeding;

(4) [7] the refinance of a lien against a homestead,
including a federal tax lien resulting from the tax debt of both
spouses, if the homestead is a family homestead, or from the tax
debt of the owner;

(5) [s7--er-fer] work and material used in constructing
improvements thereon, if [and-in-this-tast-case-oniy-when] the work

and material are contracted for in writing, with the consent of
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H.J.R. No. 31
both spouses, in the case of a family homestead, given in the same
manner as is required in making a sale and conveyance of the
homestead; or

(6) an extension of credit that:

(A) is secured by a voluntary 1lien on the

homestead created under a written agreement with the consent of

each owner and each owner's spouse;

(B) is of a principal amount that when added to

the aggregate total of the outstanding principal balances of all

other indebtedness secured by valid encumbrances of record against

the homestead does not exceed 75 percent of the fair market value

of the homestead on the date the extension of credit is made;

(C) 1is without recourse for personal 1liability

against each owner and the spouse of each owner;

(D) is secured by a lien that may be foreclosed

upon only by a court order;

(E) does not require the owner or the owner's

spouse to pay, in addition to any interest, fees to any person that

are necessary to originate, evaluate, maintain, record, insure, or

service the extension of credit that exceed, in the aggregate,

three percent of the original principal amount of the extension of

credit;

(F) 1is not a form of open-end account that may

be debited from time to time or under which credit may be extended

from time to time, unless the extension of credit 1is a reverse

mortgage;

(G) is payable in advance without penalty or




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

H.J.R. No. 31

other charge;

(H) is not secured by any additional real or

personal property other than the homestead;

(I) is not secured by homestead property

designated for agricultural use as provided by statutes governing

property tax;

(J) may not be accelerated because of a decrease

in the market wvalue of the homestead or because of the owner's

default under other indebtedness not secured by a prior wvalid

encumbrance against the homestead;

(K) is the only debt secured by the homestead at

the time the extension of creait'is made unless the other debt was

made for a purpose described by Subsections (a)(1)-(a)(5) of this

section;

(L) is, unless the extension of credit is a

reverse mortgage, scheduled to be repaid in substantially equal

successive monthly installments beginning no later than two months

from the date the extension of credit is made, each of which equals

or exceeds the amount of accrued interest as of the date of the

scheduled installment;

(M) is closed not before:

(i) the 12th day after the later of the

date that the owner of the homestead submits an application to the

lender for the extension of credit or the date that the lender

provides the owner a copy of the notice prescribed by Subsection

{g) of this section; and

(ii) the first anniversary of the closing




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

H.J.R. No. 31

date of any other extension of c¢redit described by Subsection

(a)(6) of this section secured by the same homestead property;

(N) 1is <closed only at the office of the lender,

an attorney at law, or a title company;

(O) is made by one of the following that has not

been found by a federal regqulatory agency to have engaged in the

practice of refusing to make loans because the applicants for the

loans reside or the property proposed to secure the 1loans is

located in a certain area:

(i) a bank, savings and loan association,

savings bank, or credit union doing business under the laws of this

state or the United States;

(ii) a federally chartered lending

instrumentality or a person approved as a mortgagee by the United

States government to make federally insured loans; or

(iii) a person licensed to make requlated

loans, as provided by statute of this state; and

(P) is made on the condition that:

(i) the owner of the - homestead is not

required to apply the proceeds of the extension of credit to repay

another debt except debt secured by the homestead or debt to

another lender;

(ii) the owner of the homestead not assign

wages as security for the extension of credit;

(iii) the owner of the homestead not sign

any instrument in which blanks are left to be filled in;

(iv) the owner of the homestead not sign a




10
11
12
13

14

15

16
17
18
19
20
21
22
23
24
25
26

27

H.J.R. No. 31

confession or judgment or power of attorney to the lender or to a

third person to confess judgment or to appear for the owner in a

judicial proceeding;

(v) the lender, at the time the extension

of credit is made, provide the owner of the homestead a copy of all

documents signed by the owner related to the extension of credit;

(vi) the security instruments securing the

extension of credit contain a disclosure that the extension of

credit is the type of credit defined by Section 50(a)(6), Article

XVI, Texas Constitution;

(vii) within a reasonable time after

termination and full payment of the extension of credit, the lender

cancel and return the promissory note to the owner of the homestead

and give the owner, in recordable form, a release of the lien

securing the extension of credit or a copy of an endorsement and

assignment of the 1lien to a lender that 1is refinancing the

extension of credit;

(viii) the owner of the homestead and any

spouse of the owner may, within three days after the extension of

credit is made, rescind the extension of credit without penalty or

charge;

(ix) the owner of the homestead and the

lender sign a written acknowledgment as to the fair market value of

the homestead property on the date the extension of credit is made;

and

(x) the lender or any holder of the note

for the extension of credit shall forfeit all principal and
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interest of the extension of credit if the lender fails to comply

with the lender's obligations under the extension of credit within

a reasonable time after the lender is notified of its failure to

comply.
(b) An [ner--may--the] owner or claimant of the property

claimed as homestead may not [7-if-marriedy;] sell or abandon the

homestead without the consent of each owner and the [ether] spouse

of each owner, given in such manner as may be prescribed by law.

(c) No mortgage, trust deed, or other lien on the homestead

shall ever be wvalid wunless it secures a debt described by this

section, [except-for-a-debt-desecribed--by--this--seetieny] whether
such mortgage, J[er] trust deed, or other lien, shall have been
created by the owner alone, or together with his or her spouse, 1in
case the owner 1is married. All pretended sales of the homestead
involving any condition of defeasance shall be void.

(d) A purchaser or lender for value without actual knowledge
may conclusively rely on an affidavit that designates other
property as the homestead of the affiant and that states that the
property to be conveyed or encumbered is not the homestead of the
affiant.

(e) A refinance of debt secured by a homestead and described

by any subsection under Subsections (a){(l1)-(a)(5) that includes the

advance of additional funds may not be secured by a wvalid 1lien

against the homestead unless:

(1) the refinance of the debt is an extension of

credit described by Subsection (a)(6) of this section; or

(2) the advance of all the additional funds is for
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reasonable costs necessary to refinance such debt or for a purpose

described by Subsection (a)(2), (a)(3), or (a)(5) of this section.

(f) A refinance of debt secured by the homestead, any

portion of which is an extension of credit described by Subsection

(a)(6) of this section, may not be secured by a valid lien against

the homestead unless the refinance of the debt is an extension of

credit described by Subsection (a)(6) of this section.

(g) An extension of credit described by Subsection (a)(6)

of this section may be secured by a valid lien against homestead

property if the extension of credit is not closed before the 12th

day after the lender provides the owner with the following written

notice on a separate instrument:

"NOTICE CONCERNING EXTENSIONS OF CREDIT

DEFINED BY SECTION 50(a)(6), ARTICLE XVI, TEXAS CONSTITUTION:

"SECTION 50(a)(6), ARTICLE XVI, OF THE TEXAS CONSTITUTION

ALLOWS CERTAIN LOANS TO BE SECURED AGAINST THE EQUITY IN YOQUR HOME.

SUCH LOANS ARE COMMONLY KNOWN AS EQUITY LOANS. IF YOU DO NOT REPAY

THE LOAN OR IF YOU FAIL TO MEET THE TERMS OF THE LOAN, THE LENDER

MAY FORECLOSE AND SELL YOUR HOME. THE CONSTITUTION PROVIDES THAT:

"(A) THE LOAN MUST BE VOLUNTARILY CREATED WITH THE CONSENT

OF EACH OWNER OF YOUR HOME AND EACH OWNER'S SPOUSE;

"(B) THE PRINCIPAL LOAN AMOUNT AT THE TIME THE LOAN IS MADE

MUST NOT EXCEED AN AMOUNT THAT, WHEN ADDED TO THE PRINCIPAL

BALANCES OF ALL OTHER LIENS AGAINST YOUR HOME, IS MORE THAN 75% OF

THE FAIR MARKET VALUE OF YOUR HOME;

"(C) THE LOAN MUST BE WITHOUT RECOURSE FOR PERSONAL

LIABILITY AGAINST YOU AND YOUR SPOUSE;
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"(D) THE LIEN SECURING THE LOAN MAY BE FORECLOSED UPON ONLY

WITH A COURT ORDER;

"(E) FEES AND CHARGES TO MAKE THE LOAN MAY NOT EXCEED 3% OF

THE LOAN AMOUNT;

"(F) THE LOAN MAY NOT BE AN OPEN-END ACCOUNT THAT MAY BE

DEBITED FROM TIME TO TIME OR UNDER WHICH CREDIT MAY BE EXTENDED

FROM TIME TO TIME, UNLESS THE LOAN IS A REVERSE MORTGAGE;

"(G) YOU MAY PREPAY THE LOAN WITHOUT PENALTY OR CHARGE;

"(H) NO ADDITIONAL COLLATERAL MAY BE SECURITY FOR THE LOAN;

"(I) THE LOAN MAY NOT BE SECURED BY AGRICULTURAL HOMESTEAD

PROPERTY;

"(J) YOU ARE NOT REQUIRED TO REPAY THE LOAN EARLIER THAN

AGREED SOLELY BECAUSE THE FAIR MARKET VALUE OF YOUR HOME DECREASES

OR BECAUSE YOU DEFAULT ON ANOTHER LOAN THAT IS NOT SECURED BY YOUR

HOME;

"(K) ONLY ONE LOAN DESCRIBED BY SECTION 50(a)(6), ARTICLE

XVI, OF THE TEXAS CONSTITUTION MAY BE SECURED WITH YOUR HOME AT ANY

GIVEN TIME;

"(L) THE LOAN MUST BE SCHEDULED TO BE REPAID 1IN PAYMENTS

THAT EQUAL OR EXCEED THE AMOUNT OF ACCRUED INTEREST FOR EACH

PAYMENT PERIOD, UNLESS THE LOAN IS A REVERSE MORTGAGE;

"(M) THE LOAN MAY NOT CLOSE BEFORE 12 DAYS AFTER YOU SUBMIT

A WRITTEN APPLICATION TO THE LENDER OR BEFORE 12 DAYS AFTER YOU

RECEIVE THIS NOTICE, WHICHEVER DATE IS LATER; AND IF YOUR HOME WAS

SECURITY FOR THE SAME TYPE OF LOAN WITHIN THE PAST YEAR, A NEW LOAN

SECURED BY THE SAME PROPERTY MAY NOT CLOSE BEFORE ONE YEAR HAS

PASSED FROM THE CLOSING DATE OF THE OTHER LOAN;
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"(N) THE LOAN MAY CLOSE ONLY AT THE OFFICE OF THE LENDER,

TITLE COMPANY, OR AN ATTORNEY AT LAW;

"(O) ONLY A LAWFULLY AUTHORIZED LENDER MAY MAKE LOANS

DESCRIBED BY SECTION 50(a)(6), ARTICLE XVI, OF THE TEXAS

CONSTITUTION; AND

"(P) LOANS DESCRIBED BY SECTION 50(a)(6), ARTICLE XVI, OF

THE TEXAS CONSTITUTION MUST:

"(1) NOT REQUIRE YOU TO APPLY THE PROCEEDS TO ANOTHER

DEBT THAT IS NOT SECURED BY YOUR HOME OR TO ANOTHER DEBT TO THE

SAME LENDER;

"(2) NOT REQUIRE THAT YOU ASSIGN WAGES AS SECURITY;

"(3) NOT REQUIRE THAT YOU EXECUTE INSTRUMENTS WHICH

HAVE BLANKS LEFT TO BE FILLED IN;

"(4) NOT REQUIRE THAT YOU SIGN A CONFESSION OF

JUDGMENT OR POWER OF ATTORNEY TO ANOTHER PERSON TO CONFESS JUDGMENT

OR APPEAR IN A LEGAL PROCEEDING ON YOUR BEHALF;

"(5) PROVIDE THAT YOU RECEIVE A COPY OF ALL DOCUMENTS

YOU SIGN AT CLOSING;

"(6) PROVIDE THAT THE SECURITY INSTRUMENTS CONTAIN A

DISCLOSURE THAT THIS LOAN IS A LOAN DEFINED BY SECTION 50(a)(6),

ARTICLE XVI, OF THE TEXAS CONSTITUTION;

"(7) PROVIDE THAT WHEN THE LOAN IS PAID IN FULL, THE

LENDER WILL SIGN AND GIVE YOU A RELEASE OF LIEN OR AN ASSIGNMENT OF

THE LIEN, WHICHEVER IS APPROPRIATE;

"(8) PROVIDE THAT YOU MAY, WITHIN 3 DAYS AFTER

CLOSING, RESCIND THE LOAN WITHOUT PENALTY OR CHARGE;

"(9) PROVIDE THAT YOU AND THE LENDER ACKNOWLEDGE THE
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FATR MARKET VALUE OF YOUR HOME ON THE DATE THE LOAN CLOSES; AND

"(10) PROVIDE THAT THE LENDER WILL FORFEIT ALL

PRINCIPAL AND INTEREST IF THE LENDER FAILS TO COMPLY WITH THE

LENDER'S OBLIGATIONS." If the discussions with the borrower are

conducted primarily in a language other than English, the lender

shall, before closing, provide an additional copy of the notice

translated into the written lanquage in which the discussions were

conducted.

(h) Subsection (a)(6) and Subsections (e)-(g) of this

section are not severable, and none of those provisions would have

been enacted without the others. If any of those provisions are

held to be preempted by the laws of the United States, all of those

provisions are invalid. This subsection shall not apply to any

lien or extension of credit made after January 1, 1998, and before

the date any provision under Subsection (a)(6) or Subsections

(e)-(g) is held to be preempted.

(i) The advances made on a reverse mortgage loan under which

more than one advance is made must be made at regqular intervals

according to a plan established by the original loan agreement.

SECTION 2. The following temporary provision is added to the
Texas Constitution:

TEMPORARY PROVISION. (a) This temporary provision applies

to the constitutional amendment proposed by the 75th Legislature,

Reqgular Session, 1997, authorizing a voluntary consensual

encumbrance on homestead property.

(b) The constitutional amendment takes effect January 1,

10
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(c) This temporary provision takes effect on the adoption of

the amendment by the voters and expires January 2, 1998.

SECTION 3. This proposed constitutional amendment shall be
submitted to the voters at an election to be held November 4, 1997.
The ballot shall be printed to permit voting for or against the
proposition: "The amendment to the Texas Constitution expanding
the types of 1liens for home equity loans that a lender, with the

homeowner's consent, may place against a homestead."

11
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HOUSE
ENGROSSMENT

By Patterson, Marchant, Danburg, Rabuck, H.J.R. No. 31
Solomons, et al.

A JOINT RESOLUTION
proposing a constitutional amendment permitting an encumbrance
against homestead property for certain extensions of equity credit.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF TEXAS:
{%@N A GO 507 AT ttcteXVT; TERAS  CORSEitil LORyis-
amended to read as follows: )

Sec. 50. (a) The homestead of a family, or of “a single

adult person, shall be, and is hereby protected frbm forced sale,
for the payment of all debts except for: /f

(1) the purchase money thereoﬁf//or a part of such
_/

purchase money; '//”
~ (2) [7] the taxes duefpﬁéreoni

(3) [+#] an owelﬁx/}sf partition imposed against the
entirety of the property bylgféourt order or by a written agreement
of the parties to the pagp{;ion, including a debt of one spouse in
favor of the other spguse resulting from a division or an award of
a family homestead iﬁ'a divorce proceeding;

L_L//f ] the refinance of a lien against a homestead,
including a. federal tax lien resulting from the tax debt of both
spouses, if the homestead is a family homestead, or from the tax
debt of the owner;

| {5) [7--er-for] work and material used in constructing

improvements thereon, if [and-in-this-tast-ease-onity-when] the work

and material are ceatracted £Sf ifi writing, with the consent of
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—botir—Spouses, i the case.of a family-homestead; givVen in the same

manner as is required in making a sale and conveyance of ‘the

homestead; or

’

(6) an extension of credit that:
(A) is secured by a voluntary liéﬁ/ on the

homestead created under a written agreement with/fge consent of

each owner and each owner's spouse; /!

v/

/
(B) is of a principal amount g£hat when added to

the aggregate total of the outstanding prigélpal balances of all
I

other indebtedness secured by valid encumbraﬁces of record against

the homestead does not exceed 75 percenfyof the fair market value

of the homestead on the date the extengion of credit is made;
7

(C) is without reﬁburse for personal 1liability
7

against each owner and the spouse of each owner;
7

(D) is securéd by a lien that may be foreclosed

J
id
upon only by a court order; ’

E
k4

(E) does not require the owner or the owner's
4

spouse to pay, in additiofh to any interest, fees to any person that

are necessary to originate, evaluate, maintain, record, insure, or

¥

service’the extension of credit that exceed, in the aggregate,

three percent of the original principal amount of the extension of
credit;

(F) is not a form of open-end account that may

be debited from time to time or under which credit may be extended

from time to time, unless the extension of credit 1is a reverse

mortgage;

-

I S s O N N
TR ey

(G) is payable in advance“xGitﬁévtwpenalty,or
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(H) is not secured by any additional real or

personal property other than the homestead;

(I) is not secured by homestead - property

designated for agricultural use as provided by statupég governing

property tax;

(J) may not be accelerated cause of a decrease

in the market value of the homestead og/ﬁgcause of the owner's

default under other indebtedness not saéé;ed by a prior wvalid
z

encumbrance against the homestead; /’

S

(K) is the only debt secured by the homestead at

the time the extension of credit/is made unless the other debt was
I

made for a purpose described bnyubsections (a)(1)—-(a)(5) of this

7
section; n

’.)

.S . Co
(L) is,” unless the extension of credit is a

z
reverse mortgage, scheddled to be repaid in substantially equal
v

successive monthly ?ﬁstallments beginning no later than two months

from the date the;gﬁtension of credit is made, each of which equals

or exceeds the amount of accrued interest as of the date of the

scheduled installment;

(M) is closed not before:

jf (i) the 12th day after the later of the

<
4

date that the owner of the homestead submits an application to the

lender for the extension of credit or the date that the lender

provides the owner a copy of the notice prescribed by Subsection

(g) of this section; and

- TTTTALY T the — firstammiversary-of..the closing
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date of any other extension “Of credit described by Stubsection

(a)(6) of this section secured by the same homestead property;

(N) is closed only at the office of the/lender,

an attorney at law, or a title company; ///

(0) is made by one of the followigq/éhat has not
/

been found by a federal regulatory agency to have;/engaged in the

practice of refusing to make loans because the applicants for the

loans reside or the property proposed to. éecure the 1loans is

located in a certain area:

(i) a bank, §avings and loan association,

savings bank, or credit union doing business under the laws of this

state or the United States; o

£

(ii) a .~ federally chartered lending

instrumentality or a personfapproved as a mortgagee by the United
7

/
States government to make feéderally insured loans; or
7

Liii) a person licensed to make regulated

loans, as provided by statute of this state; and

(P)/ is made on the condition that:

7 (i) the owner of the homestead is not

required to appl$ the proceeds of the extension of credit to repay

another debt ’ékcept debt secured by the homestead or debt to

another lender;

(ii) the owner of the homestead not assign

wages as security for the extension of credit;

s
E

(iii) the owner of the homestead not sign

. 3 — 3 g B - v - .
any_.instrument in which blanks are left to be filled in;.

(iv) the owner of the homes;ead_not sign. a
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“confessies—or—judgment or power of attorpey to the lepder or to a

third person to confess judgment or to appear for the owner in a

judicial proceeding;

(v) the 1lender, at the time pﬁ% extension

of credit is made, provide the owner of the homesteéé/a copy of all

documents signed by the owner related to the exté:sion of credit;

(vi) the security iﬁglruments securing the

extension of credit contain a disclosure//;hat the extension of

credit 1is the type of credit defined/g; Section 50(a)(6), Article

XVI, Texas Constitution; /

(vii) wi{hin a reasonable time after

termination and full payment qffthe extension of credit, the lender

cancel and return the prom1s§2ry note to the owner of the homestead

and give the owner, Lﬁy'recordable form, a release of the lien

securing the extensionjgi credit or a copy of an endorsement and

assignment of the g{Zen to a lender that 1is refinancing the

extension of credig;

K (viii) the owner of the homestead and any

spouse of thﬁlowner may, within three days after the extension of

credit is mad%, rescind the extension of credit without penalty or

charge;

,ﬁ (ix) the owner of the homestead and the

lender sign a written acknowledgment as to the fair market value of

the homestead property on the date the extension of credit is made;

and -

(x) the lender or any holder of the note

N T bt B

‘for the extension of credit shall forfeit all printipaiwand
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to

ails

comply

with the lender's obligations under the extension of credit witﬁin

7
a reasonable time after the lender is notified of its fai}ﬁ?e to
comply. ///
(b An [nor--may-—the] owner or claimant/gf/zhe property

Vi

claimed as homestead may not [7-if-marriedsy] sellj'or abandon the

P
homestead without the consent of each owner agd'the [ether] spouse

of each owner, given in such manner as may be prescribed by law.

(c) No mortgage, trust deed, or i;per lien on the homestead

shall ever be wvalid unless it se??res a debt described by this
section, [except—fer-a—debt—describgﬁi-by——this——seetienr] whether
such mortgage, [er] trust deggf or other lien, shall have been
created by the owner alone, orgﬁbgether with his or her spouse, in
case the owner is married. All pretended sales of the homestead
involving any condition aﬁgdefeasance shall be void.

(d4) A purchasezfgf lender for value without actual knowledge
may conclusively ;ﬁﬁy on an affidavit that designates other
property as the Qgﬁestead of the affiant and that states that the
property to ggjconveyed or encumbered is not the homestead of the
affiant.

W

(e) ﬁ refinance of debt secured by a homestead and described
7

by any sgﬂsection under Subsections (a)(l)-(a)(5) that includes the

advancefbf additional funds may not be secured by a valid lien

against the homestead unless:

(1) the refinance of the debt is an extension of

credit described by Subsection (a)(6) of this section; or

(2) the advance of all the ~additidazr-fomds ~is for

-
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k‘r'eascnab“t@me@sts-~nec&5§§J;.Y..to refinance such debt or for

R a rpose
described by Subsection (a)(2), (a)(3), or (a)(5) of this sectio:j

/

(£) A refinance of debt secured by the homestead,” any

portion of which is an extension of credit described by Subsection

(a)(6) of this section, may not be secured by a valid lien against
7

the homestead unless the refinance of the debt is;{ﬁ extension of

credit described by Subsection (a)(6) of this seqf{;n.

(g) An extension of credit described by/;Subsection (a)(6)

of this section may be secured by a val}djzien against homestead

property if the extension of credit is ogf'closed before the 12th

day after the lender provides the owﬁé; with the following written

rd

notice on a separate instrument:

"NOTICE CONCERNING’ EXTENSIONS OF CREDIT
7
DEFINED BY SECTION 50(a) (64, ARTICLE XVI, TEXAS CONSTITUTION:

"SECTION 50(a)(6)., ARéZCLE XVI, OF THE TEXAS CONSTITUTION

ALLOWS CERTAIN LOANS TO BE SECURED AGAINST THE EQUITY IN YOUR HOME.

SUCH LOANS ARE COMMONﬁ& KNOWN AS EQUITY LOANS. IF YOU DO NOT REPAY

THE LOAN OR IF Ygé FAIL TO MEET THE TERMS OF THE LOAN, THE LENDER

MAY FORECLOSE ANﬁ/QELL YOUR HOME. THE CONSTITUTION PROVIDES THAT:

"(A) THéKLOAN MUST BE VOLUNTARILY CREATED WITH THE CONSENT

OF EACH OWN OF YOUR HOME AND EACH OWNER'S SPOUSE;
Fi

"(B)f THE PRINCIPAL LOAN AMOUNT AT THE TIME THE LOAN IS MADE

MUST NO?JEXCEED AN AMOUNT THAT, WHEN ADDED TO THE PRINCIPAL

BALANQES OF ALL OTHER LIENS AGAINST YOUR HOME, IS MORE THAN 75% OF
7

THE FAIR MARKET VALUE OF YOUR HOME;

/ "(C) THE LOBN MUST BE COURSE _FOR __ PERSONAL

A g o
—— W‘U«mw& R s,

«LIABLLITY AGAINST YOU AND YOUR SPOUSE;
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oo DY~ THE. LIEN SECURING THE LOAN MAY BE FORECLM D UPON ONLY

WITH A COURT ORDER;

"(E) FEES AND CHARGES TO MAKE THE LOAN MAY NOT EXCEED 3% OF

THE LOAN AMOUNT;

-,

"(F) THE LOAN MAY NOT BE AN OPEN-END ACCOUNf’THAT MAY BE

DEBITED FROM TIME TO TIME OR UNDER WHICH CREDIT MAY BE EXTENDED

FROM TIME TO TIME, UNLESS THE LOAN IS A REVERSE MORTGAGE;

£

"(G) YOU MAY PREPAY THE LOAN WITHOUT PEﬁALTY OR CHARGE;

/
"(H) NO ADDITIONAL COLLATERAL MAY BE/SECURITY FOR THE LOAN;
7

"(I) THE LOAN MAY NOT BE SECURED#BY AGRICULTURAL HOMESTEAD
/
PROPERTY ;

"(J) YOU ARE NOT REQUIRED TO RhPAY THE LOAN EARLIER THAN

AGREED SOLELY BECAUSE THE FAIR MARKET VALUE OF YOUR HOME DECREASES
7

/
OR BECAUSE YOU DEFAULT ON ANOTHER LOAN THAT IS NOT SECURED BY YOUR
Ié

HOME; /

"(K) ONLY ONE LOAN fé;SCRIBED BY SECTION 50(a)(6), ARTICLE
/

§
XVI, OF THE TEXAS CONSTITUFTION MAY BE SECURED WITH YOUR HOME AT ANY

GIVEN TIME;

"(L) THE LOAN MUé; BE SCHEDULED TO BE REPAID IN PAYMENTS

THAT EQUAL OR EXCEé; THE AMOUNT OF ACCRUED INTEREST FOR EACH

PAYMENT PERIOD, UNLESS THE LOAN IS A REVERSE MORTGAGE;

"(M) THE Dé%N MAY NOT CLOSE BEFORE 12 DAYS AFTER YOU SUBMIT
7

A WRITTEN ABPiICATION TO THE LENDER OR BEFORE 12 DAYS AFTER YOU
RECEIVE THIS:NOTICE, WHICHEVER DATE IS LATER; AND IF YOUR HOME WAS
SECURITY Ebg THE SAME TYPE OF LOAN WITHIN THE PAST YEAR, A NEW LOAN
SECURE?;f;Y THE SAME PROPERTY MAY NOT CLOSE BEFORE ONE YEAR HAS

PASSED’ FROM_THE-CBEOSTING DATE OF THE OTHER LOANF ™ woomsu. .
e
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— "N THE.LOAN-MAY. .CLOSE-ONEY AT FHE-OFFICE~-OF THE ~LENNER,

TITLE COMPANY, OR AN ATTORNEY AT LAW; ///”

"(O) ONLY A LAWFULLY AUTHORIZED LENDER MAY ,MﬁKE LOANS

DESCRIBED BY SECTION 50(a)(6), ARTICLE XVI, /6§' THE TEXAS

CONSTITUTION; AND

"(P) LOANS DESCRIBED BY SECTION 50(a)(6), ARTICLE XVI, OF

THE TEXAS CONSTITUTION MUST:

"(1) NOT REQUIRE YOU TO APPLY THE PROCEEDS TO ANOTHER

DEBT THAT IS NOT SECURED BY YOUR HOME . OR TO ANOTHER DEBT TO THE

/

SAME LENDER;

"(2) NOT REQUIRE THRé/;OU ASSIGN WAGES AS SECURITY;
4
"(3) NOT REQUIREI THAT YOU EXECUTE INSTRUMENTS WHICH

HAVE BLANKS LEFT TO BE FILLED IN;

,
"(4) NOT REébIRE THAT YOU SIGN A CONFESSION OF
7

JUDGMENT OR POWER OF AQ%ORNEY TO ANOTHER PERSON TO CONFESS JUDGMENT

P
OR APPEAR IN A LEGAQ/bROCEEDING ON YOUR BEHALF;

s
"(5) /ROVIDE THAT YOU RECEIVE A COPY OF ALL DOCUMENTS
4

YOU SIGN AT CLOSING;

"@é: PROVIDE THAT THE SECURITY INSTRUMENTS CONTAIN A

DISCLOSURE ,éHAT THIS LOAN IS A LOAN DEFINED BY SECTION 50(a)(6).,

e

7
ARTICLE XZ&, OF THE TEXAS CONSTITUTION;

¥

4
f "(7) PROVIDE THAT WHEN THE LOAN IS PAID IN FULL, THE

LENDER WILL SIGN AND GIVE YOU A RELEASE OF LIEN OR AN ASSIGNMENT OF

¥

THE LIEN, WHICHEVER IS APPROPRIATE;
4
J

"(8) PROVIDE THAT YOU MAY, WITHIN 3 DAYS AFTER

CLOSING, RESCIND THE LOAN.WITHOUT PENALTY OR CHARGE;

e irianr

il PRI N Y s
 ont

"(9) PROVIDE THAT YOU AND THE LENDER ACKNOWLEDGE THE
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1 ~ _FAIR—MARKBF—VALUE-OF YOURHOMEON- HE LOAN CLOSES; AND,
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“(10) PROVIDE THAT THE LENDER WILL FORFEIT ALL

PRINCIPAL AND INTEREST IF THE LENDER FAILS TO COMPLY /W&TH THE

LENDER'S OBLIGATIONS." If the discussions with the,ﬂé;rower are

td

conducted primarily in a language other than Engliaﬁ{ the lender

shall, before closing, provide an additional gbpy of the notice

¥

translated into the written language in which the discussions were
o

rd

conducted.

(h) Subsection (a)(6) and Subseqﬁions (e)-(g) of this

section are not severable, and none of those provisions would have

been enacted without the others. Iﬁ’any of those provisions are

held to be preempted by the laws of the United States, all of those

provisions are invalid. This subséction shall not apply to any

lien or extension of credit made after January 1, 1998, and before

rd

-

¥
the date any provision undey Subsection (a)(6) or Subsections
s
(e)-(g) is held to be preemﬁ%ed.

(i) The advances mdde on a reverse mortgage loan under which
Fd
* .
more than one advan%é is made must be made at regular intervals

according to a plan established by the original loan agreement.

SECTION 2. The following temporary provision is added to the

Texas Constitution:

TEMPORARY PROVISION. (a) This temporary provision applies

to the constitutional amendment proposed by the 75th Legislature,

Regular SéSsion, 1997, authorizing a voluntary consensual

encumbrance on homestead property.

(b) The congtitutiongl  “amendment™ Takes effeetw

1998

10
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— tor—This temporary provigisn takes effect ontheé adoptionef

the amendment by the voters and expires January 2, 1998.

3

SECTION 3. This proposed constitutio .-amendment shall be

submitted to the voters at an elgghiﬁﬁwto be held November 4, 1997.
o

The ballot shall be priﬁfed to permit voting for or against the
-
o

proposition: "Th@réﬁendment to the Texas Constitution expanding
» s

the typesvwﬁf liens for home equity loans that a lender, with the

B marda®

hom%SZEégiﬁﬂﬂeﬂSQﬁtTWﬁgy place against a homestead.™" -

11




LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE
75th Regular Session

April 22, 1997

To: Honorable Kenny Marchant, Chair IN RE: House Joint Resolution
Committee on Financial Institutions No. 31, Committee
House ' Report 1st House, Substituted
Austin, Texas By: Patterson, L.P. "Pete"

From: John Keel, Director

In response to your request for a Fiscal Note on HJIR31 (Proposing a constitutional amendment
permitting an encumbrance to be fixed on a homestead for certain extensions of credit.) this
office has determined the following:

]f Biennial Net Impact to General Revenue Funds by HJR31-Committee Report 1st House, [
| Substituted .

Implementing the provisions of the bill would result in a net positive impact of $357,000 to
General Revenue Related Funds through the biennium ending August 31, 1999.

The bill would make no appropriation but could provide the legal basis for an appropriation
of funds to implement the provisions of the bill.

Fiscal Analysis

The proposed constitutional amendment would permit home equity lending and
create a division within the Office of the Consumer Credit Commissioner for the
purpose of licensing, examining and verifying compliance of lenders with the
provisions of the bill. The Office of the Consumer Credit Commissioner projects that
additional examiners will be required to examine an increased number of licensed
lenders at an increased cost per examination as a result of the added complexity of the
type of examinations conducted. Collected revenues would increase due to the
licensure of more regulated lenders, and from fees collected as a result of charges
assessed to lenders for examinations.

Methodology

The Office of the Consumer Credit Commissioner's projected revenues of $1.3 million
during the first year of implementation include increased licensing fees resulting from
a projected increase in the number of lenders, as well as revenues generated from
examinations. The agency will charge a $150 surcharge per visit, plus $32 per hour of
examination.

The agency projects that the cost of the new division would include 22 additional full
time equivalents (FTEs), including 5 examiners, 2 assistant examiners, 3 financial
analysts, 2 attorneys, 1 consumer education specialist, and 9 administrative
technicians. Salaries are projected at $740,000 per year. With additional travel and
related operating costs, the total costs of operation and staffing is estimated at slightly



over $1 million dollars per year.
In fiscal year 1998, there would also be the cost of publication for the constitutional

amendment to be set before the voters.

The probable fiscal implications of Implementing the provisions of the bill during
each of the first five years following passage is estimated as follows:

Five Year Impact:

Fiscal Year Probable Savings/(Cost) from | Probable Revenue Gain/(Loss) Change in Number of State
General Revenue Fund from General Revenue Fund Employees from FY 1997
0001 0001

1998 ($1,148,000) $1,256,000 22.0
1999 (1,012,000) 1,261,000 _ 22.0]
2000 (1,023,000) 1,261,000 22.0
2001 (1,043,000) 1,261,000 22.0
2002 (1,090,000) 1,316,000 22.0]

Net Impact on General Revenue Related Funds:

The probable fiscal implication to General Revenue related funds during each of the
first five years is estimated as follows:

Fiscal Year Probable Net Positive/(Negative)
Impact to General Revenue Related
Funds
1998 $108,000
1999 249,000
2000 238,000
2001 218,000
2002 226,000

Similar annual fiscal implications These impacts would continue as long as the
provisions of the bill are in effect.

No fiscal implication to units of local government is anticipated.

Source: Agencies:

LBB Staff: JK, TH, JA




LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE
75th Regular Session

February 10, 1997

To: Honorable Kenny Marchant, Chair IN RE: House Joint Resolution
Committee on Financial Institutions No. 31
House By: Patterson, L.P. "Pete"

Austin, Texas

From: John Keel, Director

In response to your request for a Fiscal Note on HIR31 (Proposing a constitutional amendment
permitting an encumbrance to be fixed on a homestead for certain extensions of credit.) this
office has determined the following:

E Biennial Net Impact to General Revenue Funds by HIR31-As Introduced

No fiscal implication to the State is anticipated, other than the cost of publication. The cost to
the state for publication of the resolution is $71,000.

Similar annual fiscal implications would continue as long as the provisions of the bill
are in effect.

No fiscal implication to units of local government is anticipated.

Source: Agencies: 332 Department of Housing and Community Affairs
451 Department of Banking
450 Savings and Loan Department
307 Secretary of State
304 Comptroller of Public Accounts

LBB Staff: JK, TH, JA
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By: Patterson, et al. (Senate Sponsor - Harris) H.J.R. No. 31

(In the Senate - Received from the House May 10, 1997;
May 13, 1997, read first time and referred to Committee on State
Affairs; May 18, 1997, reported favorably by the following vote:
Yeas 7, Nays 1; May 18, 1997, sent to printer.)

HOUSE JOINT RESOLUTION

proposing a constitutional amendment permitting an encumbrance
against homestead property for certain extensions of equity credit.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 50, Article XVI, Texas Constitution, is
amended to read as follows:

Sec. 50. (a) The homestead of a family, or of a single
adult person, shall be, and is hereby protected from forced sale,
for the payment of all debts except for:

(1) the purchase money thereof, or a part of such
purchase money;

(2) [7] the taxes due thereon;

(3) [7) an owelty of partition imposed against the
entirety of the property by a court order or by a written agreement
of the parties to the partition, including a debt of one spouse in
favor of the other spouse resulting from a division or an award of
a family homestead in a divorce proceeding;

(4) [7] the refinance of a lien against a homestead,
including a federal tax lien resulting from the tax debt of both
spouses, if the homestead is a family homestead, or from the tax
debt of the owner;

(5) [7-or—fer) work and material used in constructing
improvements thereon, if [and-in-this-last-case-oniy-when] the work
and material are contracted for in writing, with the consent of
both spouses, in the case of a family homestead, given in the same
manner as is required in making a sale and conveyance of the
homestead; or

(6) an extension of credit that:

(A) is secured by a voluntary 1lien on the
homestead created under a written agreement with the consent of
each owner and each owner's spouse;

(B) is of a principal amount that when added to
the aggregate total of the outstanding principal balances of all
other indebtedness secured by valid encumbrances of record against
the homestead does not exceed 75 percent of the fair market value
of the homestead on the date the extension of credit is made;

(C) is without recourse for personal liability
against each owner and the spouse of each owner;

(D) is secured by a lien that may be foreclosed
upon only by a court order;

(E)Y does not require the owner or the owner's
spouse to pay, in addition to any interest, fees to any person that
are necessary to originate, evaluate, maintain, record, insure, or
service the extension of credit that exceed, in the aggregate,
three percent of the original principal amount of the extension of
credit;

(F) is not a form of open-end account that may
be debited from time to time or under which credit may be extended
from time to time, unless the extension of credit is a reverse

mortgage;

other charge;

(G) 1is payable in advance without penalty or

(H) is not secured by any additional real or
personal property other than the homestead;

(I) is not secured by homestead property
designated for agricultural use as provided by statutes governing
property tax;

(J) may not be accelerated because of a decrease
in the market value of the homestead or because of the owner's
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default wunder other indebtedness not secured by a prior valid

encumbrance against the homestead;

(K) is the only debt secured by the homestead at
the time the extension of credit is made unless the other debt was
made for a purpose described by Subsections (a)(l)—-(a)(5) of this
section; »

(L) is, unless the extension of credit is a
reverse mortgage, scheduled to be repaid in substantially equal
successive monthly installments beginning no later than two months
from the date the extension of credit is made, each of which equals
or exceeds the amount of accrued interest as of the date of the
scheduled installment;

(M) is closed not before:

(i) the 12th day after the 1later of the
date that the owner of the homestead submits an application to the
lender for the extension of credit or the date that the 1lender
provides the owner a copy of the notice prescribed by Subsection
(g) of this section; and

(ii) the first anniversary of the closing
date of any other extension of credit described by Subsection
(a)(6) of this section secured by the same homestead property;

(N) 1is closed only at the office of the lender,
an attorney at law, or a title company;

(O) 1is made by one of the following that has not
been found by a federal regulatory agency to have engaged in the
practice of refusing to make loans because the applicants for the
loans reside or the property proposed to secure the loans is
located in a certain area:

(i) a bank, savings and loan association,
savings bank, or credit union doing business under the laws of this

state or the United States;

(ii) a federally chartered lending
instrumentality or a person approved as a mortgagee by the United

States government to make federally insured loans; or

(iii) a person licensed to make regulated

loans, as provided by statute of this state; and
(P) is made on the condition that:

(i) the owner of the homestead is not
required to apply the proceeds of the extension of credit to repay
another debt except debt secured by the homestead or debt to
another lender;

(ii) the owner of the homestead not assign
wages as security for the extension of credit;

(iii) the owner of the homestead not sign
any instrument in which blanks are left to be filled inj;

(iv) the owner of the homestead not sign a
confession or judgment or power of attorney to the lender or to a
third person to confess judgment or to appear for the owner in a
judicial proceeding;

(v) the lender, at the time the extension
of credit is made, provide the owner of the homestead a copy of all
documents signed by the owner related to the extension of credit;

(vi) the security instruments securing the
extension of «credit contain a disclosure that the extension of
credit is the type of credit defined by Section 50(a)(6), Article
XVI, Texas Constitution;

(vii) within a reasonable time after
termination and full payment of the extension of credit, the lender
cancel and return the promissory note to the owner of the homestead
and give the owner, in recordable form, a release of the lien
securing the extension of credit or a copy of an endorsement and
assignment of the lien to a 1lender that is refinancing the
extension of credit;

(viii) the owner of the homestead and any
spouse of the owner may, within three days after the extension of
credit is made, rescind the extension of credit without penalty or

charge;
(ix) the owner of the homestead and_ the
lender sign a written acknowledgment as to the fair market value of
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the homestead property on the date the extension of credit is made;
and

(x) the 1lender or any holder of the note
for the extension of credit shall forfeit all principal and
interest of the extension of credit if the lender fails to comply
with the lender's obligations under the extension of credit within
a reasonable time after the lender is notified of its failure to
comply.

(b) An [ner-may-the] owner or claimant of the property
claimed as homestead may not [7-if-married;y] sell or abandon the
homestead without the consent of each owner and the [ether] spouse
of each owner, given in such manner as may be prescribed by law.

(c) No mortgage, trust deed, or other lien on the homestead
shall ever be valid unless it secures a debt described by this
section, [except--for—-a--debt-deseribed-by-this-seetion;y] whether
such mortgage, [er] trust deed, or other lien, shall have been
created by the owner alone, or together with his or her spouse, in
case the owner is married. All pretended sales of the homestead
involving any condition of defeasance shall be void.

(d) A purchaser or lender for value without actual knowledge
may conclusively rely on an affidavit that designates other
property as the homestead of the affiant and that states that the
property to be conveyed or encumbered is not the homestead of the
affiant.

(e) A refinance of debt secured by a homestead and described
by any subsection under Subsections (a)(1)-(a)(5) that includes the
advance of additional funds may not be secured by a valid lien
against the homestead unless:

(1) the refinance of the debt is an_ extension of
credit described by Subsection (a)(6) of this section; or

(2) the advance of all the additional funds is for
reasonable costs necessary to refinance such debt or for a purpose
described by Subsection (a)(2), (a)(3), or (a)(5) of this section.

(f) A refinance of debt secured by the homestead, any
portion of which is an extension of credit described by Subsection
(a)(6) of this section, may not be secured by a valid lien against
the homestead unless the refinance of the debt is an extension of
credit described by Subsection (a)(6) of this section.

(g) An extension of credit described by Subsection (a)(6)
of this section may be secured by a valid 1lien against homestead
property if the extension of credit is not closed before the 12th
day after the lender provides the owner with the following written
notice on a separate instrument:

"NOTICE CONCERNING EXTENSIONS OF CREDIT
DEFINED BY SECTION 50(a)(6), ARTICLE XVI, TEXAS CONSTITUTION:

"SECTION 50(a)(6), ARTICLE XVI, OF THE TEXAS CONSTITUTION
ALLOWS CERTAIN LOANS TO BE SECURED AGAINST THE EQUITY IN YOUR HOME.
SUCH LOANS ARE COMMONLY KNOWN AS EQUITY LOANS. IF YOU DO NOT REPAY
THE LOAN OR IF YOU FAIL TO MEET THE TERMS OF THE LOAN, THE LENDER
MAY FORECLOSE AND SELL YOUR HOME. THE CONSTITUTION PROVIDES THAT:

"(A) THE LOAN MUST BE VOLUNTARILY CREATED WITH THE CONSENT
OF EACH OWNER OF YOUR HOME AND EACH OWNER'S SPOUSE;

"(B) THE PRINCIPAL LOAN AMOUNT AT THE TIME THE LOAN IS MADE
MUST NOT EXCEED AN AMOUNT THAT, WHEN ADDED TO THE PRINCIPAL
BALANCES OF ALL OTHER LIENS AGAINST YOUR HOME, IS MORE THAN 75% OF
THE FAIR MARKET VALUE OF YOUR HOME;

"(C) THE LOAN MUST BE WITHOUT RECOURSE FOR PERSONAL
LIABILITY AGAINST YOU AND YOUR SPOUSE;

"(D) THE LIEN SECURING THE LOAN MAY BE FORECLOSED UPON ONLY
WITH A COURT ORDER;

"(E) FEES AND CHARGES TO MAKE THE LOAN MAY NOT EXCEED 3% OF
THE LOAN AMOUNT;

"(F) THE LOAN MAY NOT BE AN OPEN-END ACCOUNT THAT MAY BE
DEBITED FROM TIME TO TIME OR UNDER WHICH CREDIT MAY BE EXTENDED
FROM TIME TO TIME, UNLESS THE LOAN IS A REVERSE MORTGAGE;

"(G) YOU MAY PREPAY THE LOAN WITHOUT PENALTY OR CHARGE;

"(H) NO ADDITIONAL COLLATERAL MAY BE SECURITY FOR THE LOAN;

"(I) THE LOAN MAY NOT BE SECURED BY AGRICULTURAL HOMESTEAD
PROPERTY;
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"(J) YOU ARE NOT REQUIRED TO REPAY THE LOAN EARLIER THAN

AGREED SOLELY BECAUSE THE FAIR MARKET VALUE OF YOUR HOME DECREASES

OR BECAUSE YOU DEFAULT ON ANOTHER LOAN THAT IS NOT SECURED BY YOUR
HOME;

"(K) ONLY ONE LOAN DESCRIBED BY SECTION 50(a)(6), ARTICLE
XVI, OF THE TEXAS CONSTITUTION MAY BE SECURED WITH YOUR HOME AT ANY
GIVEN TIME;

"(L) THE LOAN MUST BE SCHEDULED TO BE REPAID IN PAYMENTS
THAT EQUAL OR EXCEED THE AMOUNT OF ACCRUED INTEREST FOR EACH
PAYMENT PERIOD, UNLESS THE LOAN IS A REVERSE MORTGAGE;

"(M) THE LOAN MAY NOT CLOSE BEFORE 12 DAYS AFTER YOU SUBMIT
A WRITTEN APPLICATION TO THE LENDER OR BEFORE 12 DAYS AFTER YOU
RECEIVE THIS NOTICE, WHICHEVER DATE IS LATER; AND IF YOUR HOME WAS
SECURITY FOR THE SAME TYPE OF LOAN WITHIN THE PAST YEAR, A NEW LOAN
SECURED BY THE SAME PROPERTY MAY NOT CLOSE BEFORE ONE YEAR HAS
PASSED FROM THE CLOSING DATE OF THE OTHER LOAN;

"(N) THE LOAN MAY CLOSE ONLY AT THE OFFICE OF THE LENDER,
TITLE COMPANY, OR AN ATTORNEY AT LAW;

"(0) ONLY A LAWFULLY AUTHORIZED LENDER MAY MAKE LOANS
DESCRIBED BY SECTION 50(a)(6), ARTICLE XVI, OF THE TEXAS
CONSTITUTION; AND

"(P) LOANS DESCRIBED BY SECTION 50(a)(6), ARTICLE XVI, OF
THE TEXAS CONSTITUTION MUST:

"(1) NOT REQUIRE YOU TO APPLY THE PROCEEDS TO ANOTHER
DEBT THAT IS NOT SECURED BY YOUR HOME OR TO ANOTHER DEBT TO THE
SAME LENDER;

"(2) NOT REQUIRE THAT YOU ASSIGN WAGES AS SECURITY;

"(3) NOT REQUIRE THAT YOU EXECUTE INSTRUMENTS WHICH
HAVE BLANKS LEFT TO BE FILLED IN;

"(4) NOT REQUIRE THAT YOU SIGN A CONFESSION OF
JUDGMENT OR POWER OF ATTORNEY TO ANOTHER PERSON TO CONFESS JUDGMENT
OR APPEAR IN A LEGAL PROCEEDING ON YOUR BEHALF;

"(5) PROVIDE THAT YOU RECEIVE A COPY OF ALL DOCUMENTS
YOU SIGN AT CLOSING;

"(6) PROVIDE THAT THE SECURITY INSTRUMENTS CONTAIN A
DISCLOSURE THAT THIS LOAN IS A LOAN DEFINED BY SECTION 50(a)(6),
ARTICLE XVI, OF THE TEXAS CONSTITUTION;

"(7) PROVIDE THAT WHEN THE LOAN IS PAID IN FULL, THE
LENDER WILL SIGN AND GIVE YOU A RELEASE OF LIEN OR AN ASSIGNMENT OF
THE LIEN, WHICHEVER IS APPROPRIATE;

"(8) PROVIDE THAT YOU MAY, WITHIN 3 DAYS AFTER
CLOSING, RESCIND THE LOAN WITHOUT PENALTY OR CHARGE;

"(9) PROVIDE THAT YOU AND THE LENDER ACKNOWLEDGE THE
FAIR MARKET VALUE OF YOUR HOME ON THE DATE THE LOAN CLOSES; AND

"(10) PROVIDE THAT THE LENDER WILL FORFEIT ALL
PRINCIPAL AND INTEREST IF THE LENDER FAILS TO COMPLY WITH THE
LENDER'S OBLIGATIONS." If the discussions with the borrower are
conducted primarily in a language other than English, the lender
shall, before closing, provide an additional copy of the notice
translated into the written language in which the discussions were
conducted.

(h) Subsection (a)(6) and Subsections (e)-(g) of this
section are not severable, and none of those provisions would have
been enacted without the others. If any of those provisions are
held to be preempted by the laws of the United States, all of those
provisions are invalid. This subsection shall not apply to any
1ien or extension of credit made after January 1, 1998, and before
the date any provision under Subsection (a)(6) or Subsections
(e)-(g) is held to be preempted.

(1) The advances made on _a reverse mortgage loan under which
more than one advance is made must be made at regular intervals
according to a plan established by the original loan agreement.

SECTION 2. The following temporary provision is added to the
Texas Constitution:

TEMPORARY PROVISION. (a) This temporary provision applies
to the constitutional amendment proposed by the 75th Legislature,
Regqular Session, 1997, authorizing a voluntary consensual
encumbrance on homestead property.

(b) The constitutional amendment takes effect January 1,
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(c) This temporary provision takes effect on the adoption of
the amendment by the voters and expires January 2, 1998.

SECTION 3. This proposed constitutional amendment shall be
submitted to the voters at an election to be held November 4, 1997.
The ballot shall be printed to permit voting for or against the
proposition: "The amendment to the Texas Constitution expanding
the types of liens for home equity loans that a 1lender, with the
homeowner's consent, may place against a homestead."

x * %k % %
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BILL ANALYSIS

Senate Research Center H.J.R. 31
By: Patterson (Patterson, Harris)
State Affairs
5-15-97
Engrossed
DIGEST

Texas is the last remaining state to have virtually no home equity lending. However, the ability to
tap home equity in lending would allow Texas homeowners to access a great deal of their capital.
At the same time, there is a public demand for consumer protections in this process. This session
several bills have been offered on home equity lending. This bill would allow unlimited cause to
access home equity lending, as well as some consumer protections, such as written consent of the
homeowner and spouse; a 75 percent limit on fair market value of the homestead as the loan limit;
no recourse for personal liability; judicial foreclosure; limits on extra interest, fees, and charges; a
prohibition on open-ended accounts; prepayment without penalty; no securing against other property
than the homestead; no agricultural liens; a procedure for reverse mortgages; limits on foreclosure
process; prohibition on wage assignment; prohibition on tying the home equity loan against any other
loan; release of lien procedure; and notice requirements.

PURPOS

As proposed, H.J.R. 31 allows unlimited cause to access home equity lending, as well as some
consumer protections, such as written consent of the homeowner and spouse; a 75 percent limit on
fair market value of the homestead as the loan limit; no recourse for personal liability; judicial
foreclosure; limits on extra interest, fees, and charges; a prohibition on open-ended accounts;
prepayment without penalty; no securing against other property than the homestead; no agricultural
liens; a procedure for reverse mortgages; limits on foreclosure process; prohibition on wage
assignment; prohibition on tying the home equity loan against any other loan; release of lien
procedure; and notice requirements.

RULEMAKING AUTHORITY

This bill does not grant any additional rulemaking authority to a state officer, institution, or agency.

SECTION BY SECTION ANALYSIS

SECTION 1. Amends Section 50, Article XVI, Texas Constitution, as follows:

Sec. 50. (a) Requires the homestead of a family, or of a single adult person, to be, and is
hereby protected from forced sale, for the payment of all debts except under certain
conditions, including for an encumbrance against homestead property of a certain extension
of credit. Sets forth the requirements of such an extension of credit. Makes conforming
changes.

(b) Prohibits an owner or claimant of the property claimed as homestead from selling or
abandoning the homestead without the consent of each owner and the spouse of each
owner, given in such manner as may be prescribed by law. Makes conforming changes.

(c) Prohibits a mortgage, trust deed, other lien on the homestead from ever being vahd
unless it secures a debt described by this section, rather than except for a debt described
by this section, whether such mortgage, trust deed, or other lien, shall have been created
by the owner alone, or together with his or her spouse, in case the owner is married.
Makes conforming and nonsubstantive changes.

SRC-JFA H.J.R. 31 75(R) Page 1 of 2
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(d) Makes a conforming change.

(e) Prohibits a refinance of debt secured by a homestead and described by any subsection
under Subsections (a)(1)-(a)(5) that includes the advance of additional funds from being
secured by a valid lien against the homestead except under certain conditions.

(f) Prohibits a refinance of debt secured by the homestead, any portion of which is an
extension of credit described by Subsection (a)(6) of this section, from being secured by
a valid lien against the homestead unless the refinance of the debt is an extension of credit
described by Subsection (a)(6) of this section.

(g) Authorizes an extension of credit described by Subsection (a)(6) of this section to be
secured by a valid lien against homestead property if the extension of credit is not closed
before the 12th day after the lender provides the owner with a certain written notice on a
separate instrument. Sets forth the contents of the written notice. Requires the lender
before closing, if the discussions with the borrower are conducted primarily in a language
other than English, to provide an additional copy of the notice translated into the written
language in which the discussions were conducted.

(h) Provides that Subsection (a)(6) and Subsections (e)-(g) of this section are not
severable, and none of those provisions would have been enacted without the others.
Provides that if any of those provisions are held to be preempted by the laws of the United
States, all of those provisions are invalid. Prohibits this subsection from applying to any
lien or extension of credit made after January 1, 1998, and before the date any provision
under Subsection (a)(6) or Subsections (¢)-(g) is held to be preempted.

(i) Requires the advances made on a reverse mortgage loan under which more than one
advance is made to be made at regular intervals according to a plan established by the
original loan agreement.

SECTION 2. Amends the Texas Constitution, by adding the following temporary provision, as
follows:

TEMPORARY PROVISION. (a) Provides that this temporary provision applies to the
constitutional amendment proposed by the 75th Legislature, Regular Session, 1997,
authorizing a voluntary consensual encumbrance on homestead property.

(b) Effective date of the constitutional amendment: January 1, 1998.

(c) Provides that this temporary provision takes effect on the adoption of the amendment
by the voters and expires January 2, 1998.

SECTION 3. Requires this proposed constitutional amendment to be submitted to the voters at an
election to be held November 4, 1997. Sets forth the required ballot proposition.

SRC-JFA H.J.R. 31 75(R) Page 2 of 2



LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE
75th Regular Session
May 15, 1997
To: Honorable Kenneth Armbrister, Chair IN RE: House Joint Resolution
Committee on State Affairs No. 31, As Engrossed
Senate By: Patterson,L.P. "Pete"

Austin, Texas

From: John Keel, Director

In response to your request for a Fiscal Note on HIR31 (Proposing a constitutional amendment
permitting an encumbrance against homestead property for certain extensions of equity credit.)
this office has determined the following:

Biennial Net Impacf to General Revenue Funds by HIR31-As Engrossed

Implementing the provisions of the bill would result in a net positive impact of $324,500 to
General Revenue Related Funds through the biennium ending August 31, 1999.

The bill would make no appropriation but could provide the legal basis for an appropriation
of funds to implement the provisions of the bill.
Fiscal Analysis

The proposed constitutional amendment would permit home equity lending. The
Office of the Consumer Credit Commissioner projects that additional examiners will
be required to examine an increased number of licensed lenders at an increased cost
per examination as a result of the added complexity of the type of examinations
conducted. Collected revenues would increase due to the licensure of more regulated
lenders, and from fees collected as a result of charges assessed to lenders for
examinations.

Methodology

The Office of the Consumer Credit Commissioner's projected revenues of $1.3 million
during the first year of implementation include increased licensing fees resulting from
a projected increase in the number of lenders, as well as revenues generated from
examinations. The agency will charge a $150 surcharge per visit, plus $32 per hour of
examination.

The agency projects that the cost of the new division would include 20 additional full
time equivalents (FTEs), including 5 examiners, 2 assistant examiners, 1 financial
analyst, 2 attorneys, 1 consumer education specialist, and 9 administrative technicians.
Salaries are projected at $670,000 per year. With additional travel and related
operating costs, the total costs of operation and staffing 1s estimated at slightly under
$1 million dollars per year.

In fiscal year 1998, there would also be the cost of publication for the constitutional
amendment to be set before the voters.
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The probable fiscal implications of Implementing the provisions of the bill during
each of the first five years following passage is estimated as follows:

Five Year Impact:

Fiscal Year " Probable Savings/(Cost) from - Probable Revenue Gain/(Loss) - Change in Number of State ‘
General Revenue Fund  from General Revenue Fund Employees from FY 1997

_ ... gboor | o001 .
1998 (81,068,000) | 81,176,000, 20,0,
1999 _(942,000) » 1,158,500 20.0,
12000 , (953,000 1,151,000 20.0
2001 . o _(973,000) _ 1,146,000 20.0
2002 (1,020,000) B 1,196,000 20.0,

Net Impact on General Revenue Related Funds:

Fiscal Year © Probable Net Positive/(Negative)
! Impact to General Revenue Related
) ] ) Funds )
1998 _ $108,000
1999 B 216,500,
2000 o - ) ) 198,000,
2001 o ) 173,000
2002 . 176,000

Similar annual fiscal implications would continue as long as the provisions of the bill

are in effect.

No fiscal implication to units of local government is anticipated.

Source: Agencies: 304 Comptroller of Public Accounts

LBB Staff: JK, JD, TH, JA



LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE
75th Regular Session

April 22, 1997

To: Honorable Kenny Marchant, Chair IN RE: House Joint Resolution
Committee on Financial Institutions No. 31, Committee
House Report 1st House, Substituted
Austin, Texas By: Patterson, L.P. "Pete"

From: John Keel, Director

In response to your request for a Fiscal Note on HIR31 (Proposing a constitutional amendment
permitting an encumbrance to be fixed on a homestead for certain extensions of credit.) this

office has determined the following:

Biennial Net Impact to General Revenue Funds by HJR31-Committee Report 1st House,

Substituted

Implementing the provisions of the bill would result in a net positive impact of $357,000 to
General Revenue Related Funds through the biennium ending August 31, 1999.

The bill would make no appropriation but could provide the legal basis for an appropriation

of funds to implement the provisions of the bill.
Fiscal Analysis

The proposed constitutional amendment would permit home equity lending and
create a division within the Office of the Consumer Credit Commissioner for the
purpose of licensing, examining and verifying compliance of lenders with the

provisions of the bill. The Office of the Consumer Credit Commissioner projects that

additional examiners will be required to examine an increased number of licensed

lenders at an increased cost per examination as a result of the added complexity of the

type of examinations conducted. Collected revenues would increase due to the
licensure of more regulated lenders, and from fees collected as a result of charges

assessed to lenders for examinations.

Methodology

The Office of the Consumer Credit Commissioner's projected revenues of $1.3 million
during the first year of implementation include increased licensing fees resulting from

a projected increase in the number of lenders, as well as revenues generated from

examinations. The agency will charge a $150 surcharge per visit, plus $32 per hour of

examination.

The agency projects that the cost of the new division would include 22 additional full

time equivalents (FTEs), including 5 examiners, 2 assistant examiners, 3 financial
analysts, 2 attorneys, 1 consumer education specialist, and 9 administrative
technicians. Salaries are projected at $740,000 per year. With additional travel and

related operating costs, the total costs of operation and staffing is estimated at slightly



over $1 million dollars per year.

In fiscal year 1998, there would also be the cost of publication for the constitutional
amendment to be set before the voters.

The probable fiscal implications of Implementing the provisions of the bill during
each of the first five years following passage is estimated as follows:

Five Year Impact:

Fiscal Year Probable Savings/(Cost) from  Probable Revenue Gain/(Loss) Change in Number of State
General Revenue Fund ' from General Revenue Fund Employees from FY 1997
_ 0001 ) 0001 .

1998 _ ($1,148,000) $1,256,000 22.0
1999 _ (1,012,000) 1,261,000 22.0
2000 (1,023,000) 1,261,000 22.0
2001 » (1,043,000) 1,261,000 22.0
2002 (1,090,000) 1,316,000 220

Net Impact on General Revenue Related Funds:

The probable fiscal implication to General Revenue related funds during each of the
first five years is estimated as follows:

Fiscal Year Probable Net Positive/(Negative)
Impact to General Revenue Related
Funds
1998 _ $108,000
1999 _ 249,000
2000 238,000
2001 218,000
2002 226,000

Similar annual fiscal implications These impacts would continue as long as the
provisions of the bill are in effect.

No fiscal implication to units of local government is anticipated.

Source: Agencies:

LBB Staff: JK, TH, JA



LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE
75th Regular Session

February 10, 1997

To: Honorable Kenny Marchant, Chair IN RE: House Joint Resolution
Committee on Financial Institutions No. 31
House By: Patterson, L.P. "Pete"

Austin, Texas

From: John Keel, Director

In response to your request for a Fiscal Note on HIR31 (Proposing a constitutional amendment

permitting an encumbrance to be fixed on a homestead for certain extensions of credit.) this
office has determined the following:

Biennial Net Iiiii)act_ to General Revenue Funds l;y HJR31-As Introduced

No fiscal implication to the State is anticipated, other than the cost of publication. The cost to
the state for publication of the resolution is $71,000.

Similar annual fiscal implications would continue as long as the provisions of the bill
are in effect.

No fiscal implication to units of local government is anticipated.

Source: Agencies: 332 Department of Housing and Community Affairs
451 Department of Banking
450 Savings and Loan Department
307 Secretary of State
304 Comptroller of Public Accounts

LBB Staff: JK, TH, JA




v ¥ /  TAGFORM

Nt Y
= . VY
< @ \
L o~ /
S 5 / & - Austin, Texas
i = 5/12 [7F
Sl E [ Daté
o, = .
SN 3 o
To the Céj)hairrg‘an of the Committee on é(f/fy '76 /Q W rQ WS

Pursuant to Senate Rule 11.20, I hereby request 48 hours advarce notice in writing of the time and
place of the hearing on_ . No. S | .
" (Ve

Give the original of this form to Calendar Clerk for placement on the bill, give one copy to the Secretary of the Senate's office, and one copy
to the Chairman of the committee to which the bill was referred.




o

e

QJ': ' R ) ‘ \

AD&APTED

o é ;%

MAY 24 1397 (\

Floor Amendment No. _L_ Am, ﬂ @Patterson
Amend HJR 31 as follows: Secretary of the Serate

strike all Dbelow the resolving clause and substitute the
TA follow1ng

17 // SECTION 1. Section 50, Article XVI, Texas Constitution, is
2 amended to read as follows:

3 '/W’Sec. 50. (a) The homestead of a family, or of a single adult

4 person, shall be, and is hereby prbtected from forced sale, for

5 the payment of all debts except for:

6 ‘Tp{/ (1) the purchase money thereof, or a part of such
7 purchase money:
Vs
8 §2)d[,—] the taxes due thereon:
—
9 J_B_LV[—,—] an owelty of partition imposed against the

10 entirety of the property by a court order or by a written
11 agreement of the parties to the partition, including a debt of one
12 spouse in favor of the other spouse resulting from a division or
13  an award of a family homestead in a divorce proceeding:

14 _(4_)::,[—,—] the refinance of a lien against a homestead,
15 including a federal tax lien resulting from the tax debt of both
16 spouses, if the homestead is a family homestead, or from the tax
17 debt of the owner:

(\)‘ ThEey 1 & R
18 oy A 53— e =Tt “work Tand material used in constructing.

19 improvements thereon, if [apé—in—this—last—ecase—oRdy when] the

20 work and material are contracted for in writing, with the consent
21 of._both .spouses,-in the case of a family homestead, given in the

1
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samewmannapwas»is~required~iﬁ;ﬁ@king,a»salamandwconveyancemoiwthew

homestead; ©Or -~

e

iﬁ;QA (6) an extension of credit that:

(A) is secured by a voluntary lien on the homestead

»0,...... ‘
i

created under a written agreement with the consent of each owner

and each owner's spouse;

(B) is of a principal amount that when added to the

aggregate total of the outstanding principal balances of all other

indebtedness secured by valid encumbrances of record against the

homestead does not exceed 80 percent of the fair market value of

the homestead on the date the extension of credit is made;

(c) is without recourse for personal liability

against each owner and the spouse of each owner, unless the owner

or spouse obtained the extension of credit by actual fraud:

(D) is secured by a lien that may bDbe foreclosed

upon only by a court order;:

(E) does not require the owner or the owner's

spouse to _pay, in addition to anvy interest, fees to any person

that are necessary to originate, evaluate, maintain, record,

insure, or service the extension of credit that exceed, in the

aggregate, three percent of the original principal amount of the

extension of credit:

(F) is not a form of open-end account that may be

debited from time to time or under which credit may be extended

from time to time:;
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{f%ﬁ§;4G) is pavable in advance without penalty or other

charge;

(H) is not secured by any additional real or

personal property other than the homestead:

(I) is not secured by homestead property designated

for aaricultural use as provided by statutes governing property

tax, unless such homestead property is used primarily for the

production of milk:

(J) mav not be accelerated because of a decrease in

the market value of the homestead or because of the owner's

default under other indebtedness not secured by a prior wvalid

encumbrance against the homestead:

(K) is the only debt secured by the homestead at

the time the extension of credit is made unless the other debt was

made for a purpose described by Subsections (a)(l)-(afiS) of this

section;

(L) is scheduled to be repaid in substantially

equal successive monthly installments beginning no later than two

months from the date the extension of credit is made, each of

which equals or exceeds the amount of accrued interest as of the

date of the scheduled installment:;

(M) is closed not before:

ZTﬁﬁfgxi) the 12th day after the later of

the date that the owner of the homestead submits an application to

the lender for the extension of credit or the date that the lender

N



1 provides the owner a copy of the notice prescribed by Subsection

e
2 {(q) of this section; and

3 Vf?30¢7 (ii) the first anniversary of the

4 closing date of any other extension of credit described by
g

5 subsection (a) (6) of this section secured by the same homestead

6 property:

e

7 < ,,‘ (N) is closed only at the office of the lender, an

8 attorney at law, or a title company:

9 (0) permits a lender to contract for and receive

10 anv fixed or variable rate of interest authorized under statute:

11 (P) is made by one of the following that has not

12 been found by a federal regulatory agency to have engadged in the

13 practice of refusing to make loans because the applicants for the

14 loans reside or the property proposed to secure the Jloans is

15 located in a certain area:

16 ﬁﬁ;rﬁ;/(i) a_ bank, savings and loan

17 association, savings bank, or credit union doing business under

18 the laws of this state or the United States;

19 (ii) a federally chartered lending

20 instrumentality or a person approved as a mortgagee by the United

21 States government to make federally insured loans: 6f’

-t
Ve

22 (iii) a person licensed to make -

23 requlated loans, as provided by statute of this state;: an?L

hodt Tose t 2
24( + S AL
(= |

, (0) is made on the condition that:

25 i (i) the owner of the homestead is

26 not required to apply the proceeds of the extension of credit to

4
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repay another debt except debt secured by the homestead or debt to

another lender:;

fﬁﬁﬁg%/(ii) the owner of the homestead not

assign wages as security for the extension of credit;

(iii) the owner of the homestead not

sign any instrument in which blanks are left to be filled in;

(iv) the owner of the homestead not

o%
sign _a confession;eﬁ judament. or power of attorney to the lender

or to a third person to confess judgment or to appear for the

owner in a judicial proceeding;

(v) the lender, at the time the

extension of credit is made, provide the owner of the homestead a

copy of all documents signed by the owner related to the extension

of credit;

(vi) _the security instruments

securing the extension of credit contain a disclosure that the

extension of credit is the tvpe of credit defined by Section

" \/
50(a) (6), Articlé(XVI, Texas Constitution:

(vii) within a reasonable time after

termination and full pavment of the extension of credit, the

lender cancel and return the promissory note to the owner of the

homestead and give the owner, in recordable form, a release of the

l1ien securing the extension of credit or a copy of an endorsement

and assignment of the lien to a lender that is refinancing the

extension of credit;
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(viii) the owner of the homestead

and anv spouse of the owner may, within three days after the

extension of credit is made, rescind the extension of credit

without penalty or charge;:

(ix) the owner of the homestead and

the lender sign a written acknowledgment as to the fair market

value of the homestead property on the date the extension of

credit is made; and

(x) the lender or any holder of the

note for the extension of credit shall forfeit all principal and

interest of the extension of credit if the lender or holder fails

to comply with the lender's or holder’s obligations under the

extension of credit within a reasonable time after the lender or

holder is notified by the borrower of the lender’s failure to

comply;: or

e

“H— (1) a reverse mortgage.

Cﬁ»gb) An [per—may—the] owner or claimant of the property claimed

as homestead may not [—ifmarried;] sell or abandon the homestead
without the consent of each owner and the [ether] spouse of each
owner, given in such manner as may be prescribed by law.

(c) No mortgage, trust deed, or other lien on the homestead

shall ever be valid unless it secures a debt described by this

section, [exeep%—éef—ék4%§%+4kxxﬁébeé—%ﬁh4£ﬁk+-see%ieﬁT] whether
such mortgage, [ex] trust deed, or other lien, shall have been

created by the owner alone, or together with his or her spouse, in
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case the owner is married. All pretended sales of the homestead

involving any condition of defeasance shall be void.

ﬁuffd) A purchaser or lender for value without actual knowledge

may conclusively rely on an affidavit that designates other
property as the homestead of the affiant and that states that the
property to be conveyed or encumbered is not the homestead of the
affiant.

(e) A refinance of debt secured by a homestead and described bv

any subsection under Subsections (a)(l)-(a)(S)’that includes the

advance of additional funds may not be secured by a valid lien

against the homestead unless:

?%ﬁ’(l) the refinance of the debt is an extension of credit

described by Subsection (a)(6) of this section; or

(2) the advance of all the additional funds is for

reasonable costs necessary to refinance such debt or for a purpose

- . .
described by Subsection (a) (2), (a)(3), or (a)(5) of this section.

Cﬁ (f) A refinance of debt secured by the homestead, any portion

. %8
of which is an extension of credit described by Subsection (&) (6}

of this section, may not be secured by a valid lien against the

homestead unless the refinance of the debt ig an extension of

credit described by Subsection (a) (6) of this section.

{(g) An extension of credit described by Subsection (a) (6) of

this section may be secured by a valid lien against homestead

property if the extension of credit is not closed before the 12th

day afterkphe lender provides the owner with the following written

notice on a separate instrument:
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"NOTICE CONCERNING EXTENSTIONS OF CREDIT

Ll j
DEFINED BY SECTION 50(a) (6), ARTICLE XVI, TEXAS CONSTITUTION:
L e - fW e o

ﬁ;ﬁ "SECTION 50 (a) (6), ARTICLE XVI, OF THE TEXAS CONSTITUTION ALLOWS

CERTAIN LOANS TO BE SECURED AGAINST THE EQUITY IN YOQUR HOME. SUCH

LOANS ARE COMMONLY KNOWN AS EQUITY LOANS. IF YOU DO _NOT REPAY THE

LOAN OR IF YOU FAIL TO MEET THE TERMS OF THE LOAN, THE LENDER MAY

FORECLOSE AND SELL YOQOUR HOME. THE CONSTITUTION PROVIDES THAT:

q+ " (A) THE LOAN MUST BE VOLUNTARILY CREATED WITH THE CONSENT QF

EACH OWNER OF YOUR HOME AND EACH OWNER'S SPOUSE;

" (B) THE PRINCIPAL ILOAN AMOUNT AT THE TIME THE LOAN IS MADE

MUST NOT EXCEED AN AMOUNT THAT, WHEN ADDED TO THE PRINCTPAL

A NCERS
BALANCES OF ALL OTHER LIENS AGAINST YQUR HOME, IS MORE THAN BW

THE FAIR MARKET VALUE OF YOUR HOME;

" (C) THE LOAN MUST BE WITHOUT RECOURSE FOR PERSONAL LIABILITY

AGAINST YOU AND YOUR SPOUSE UNLESS YOU OR YOUR SPOUSE OBTAINED

THIS EXTENSION OF CREDIT BY ACTUAL FRAUD;

"(D) THE LIEN SECURING THE LOAN MAY BE FORECLOSED UPON ONLY

WITH A COURT ORDER;:

A r.!f’
"(E) FEES AND CHARGES TO MAKE THE LOAN MAY NOT EXCEED 3\‘7.; "OF _THE
LOAN AMOUNT;

n(F) THE LOAN MAY NOT BE AN OPEN-END ACCOUNT THAT MAY BE

DEBITED FROM TIME TO TIME OR UNDER WHICH CREDIT MAY BE EXTENDED

FROM TIME TO TIME;

" (@) YOU MAY PREPAY THE LOAN WITHOUT PENALTY OR CHARGE;

"(H) NO ADDITIONAL COLLATERAL MAY BE SECURITY FOR THE TLOAN;




1 ’“"\-" "(T) THE LOAN MAY NOT BE SECURED BY AGRICULTURAL HOMESTEAD
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PROPERTY., UNLESS THE AGRICULTURAL HOMESTEAD PROPERTY IS USED

PRIMARILY FOR THE PRODUCTION OF MILK;

" (J) YOU ARE NOT REQUIRED TO REPAY THE LOAN EARLIER THAN AGREED

SOLELY BECAUSE THE FAIR MARKET VALUE OF YOUR HOME DECREASES OR

BECAUSE YOU DEFAULT ON ANOTHER LOAN THAT IS NOT SECURED BY YOUR

HOME:;

" (K) ONLY ONE LOAN DESCRIBED BY SECTION 50(a)(6), ARTICLE XVI,

OF THE TEXAS CONSTITUTION MAY BE SECURED WITH YOUR HOME AT ANY

GIVEN TIME;

n(1,) THE LOAN MUST BE SCHEDULED TO BE REPAID IN PAYMENTS THAT

FOUAL OR EXCEED THE AMOUNT OF ACCRUED INTEREST FOR EACH PAYMENT

PERIOD;

" (M) THE LOAN MAY NOT CLOSE BEFORE 12 DAYS AFTER YQU SUBMIT A

WRITTEN APPLICATION TO THE LENDER OR BEFORE 12 DAYS AFTER YOU

RECEIVE THIS NOTICE, WHICHEVER DATE IS LATER; AND IF YOUR HOME WAS

SECURITY FOR THE SAME TYPE OF LOAN WITHIN THE PAST VYFAR, A NEW

LOAN SECURED BY THE SAME PROPERTY MAY NOT CLOSE BEFORE ONE YEAR

HAS PASSED FROM THE CLOSING DATE OF THE OTHER LOAN;

" (N) THE LOAN MAY CLOSE ONLY AT THE OFFICE OF THE LENDER, TITLE

COMPANY, OR AN ATTORNEY AT LAW;

“(0) THE LENDER MAY CHARGE ANY FIXED OR VARIABLE RATE OF

INTEREST AUTHORIZED BY STATUTE;

"(P) ONLY A LAWFULLY AUTHORIZED LENDER MAY MAKE LOANS DESCRIBED

BY SECTION 50(a) (6), ARTICLE XVI, OF THE TEXAS CONSTITUTION: AND

O

)
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ltﬁv "(0) LOANS DESCRIBED BY SECTION 50(a) (6), ARTICLE XVI, OF THE

2 TEXAS CONSTITUTION MUST:

3 Cﬁ{;/ "(1) NOT REQUIRE YOU TO APPLY THE PROCEEDS TO ANOTHER
' i

4 DEBT THAT IS NOT SECURED BY YOUR HOME OR TO ANOTHER DEBT TO THE

5 SAME LENDER;

6 " (2) NOT REQUIRE THAT YOU ASSTGN WAGES AS SECURITY;

7 " (3) NOT REQUIRE THAT YOU EXECUTE INSTRUMENTS WHICH HAVE

8 BLANKS LEFT TO BE FILLED IN;:

9 " (4) NOT REQUIRE THAT YOU SIGN A CONFESSION OF JUDGMENT

10 OR POWER OF ATTORNEY TO ANOTHER PERSON TO CONFESS JUDGMENT __ OR

11 APPEAR IN A LEGAL PROCEEDING ON YOUR BEHALF;:

12 " (5) PROVIDE THAT YOU RECEIVE A COPY OF ALL DOCUMENTS YOU

13 SIGN AT CLOSING:

14 "(6) PROVIDE THAT THE SECURITY INSTRUMENTS CONTAIN A

15 DISCLOSURE THAT THIS LOAN IS A LOAN DEFINED BY SECTION 50(a) (6).,

16 ARTICLE XVI, OF THE TEXAS CONSTITUTION;

17 n(7) PROVIDE THAT WHEN THE LOAN IS PAID 1IN FULL, THE

18 LENDER WILL SIGN AND GIVE YOU A RELEASE OF LIEN OR AN ASSIGNMENT

19 OF THE LIEN, WHICHEVER IS APPROPRIATE;

20 " (8) PROVIDE THAT YQU MAY, WITHIN 3 DAYS AFTER CLOSING,

21 RESCIND THE LOAN WITHOUT PENALTY OR CHARGE;

22 " (9) PROVIDE THAT YOU AND THE LENDER ACKNOWLEDGE THE FAIR

273 MARKET VALUE OF YOUR HOME ON THE DATE THE LOAN CLOSES; AND

24 " (10) PROVIDE THAT THE LENDER WILL FORFEIT ALL PRINCIPAL

25 AND INTEREST IF THE LENDER FAJLS TO COMPLY WITH THE LENDER'S

G
26 OBLIGATIONS." If the discussions with the borrower are conducted

10
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primarily in a lanquage other than English, the lender shall,

before closing, provide an additional copy of the notice

translated into the written language in which the discussions were

conducted.

ij(h) A lender or assignee for value may conclusively rely on_ the
./‘

written acknowledgment as to the fair market value of the

homestead property made in accordance with Subsection

v

(a) (6) (0) (ix) of this section if:

'ffp4/(l) the value acknowledged to is the value estimate in an

appraisal or evaluation prepared in accordance with a state or

federal requirement applicable to an extension of credit under

Subsection (a} i6}:._and

(2) the lender or assignee does not have actual knowiedge

at the time of the pavment of value or advance of funds by the

lender or assignee that the fair market value stated in the

written acknowledgment was incorrect.

éf%fi) This subsection shall not affect or impair any right of the

borrower to recover damages from the lender or assignee__under

applicable law for wrongful foreclosure. A purchaser for wvalue

without actual knowledge may conclusively presume that a lien

securing an extension of credit described by Subsection (a) (6) of

this section was a valid lien securing the extension of credit

with homestead property if:

i~/ 41) the security instruments securing the extension of
41

credit contain a disclosure that the extension of credit secured

11

P T A
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by the lien was the type of credit defined by Section 50(a) (6),

Article XVI, Texas Constitution:

Cﬁ@;v (2) the purchaser acgquires the title to the property

pursuant to or after the foreclosure of the voluntary lien; and

(3) the purchaser is not the lender or assignee under the

extension of credit.

é%e(ﬁ) Subgection (aj (6) and Subsections (e)-(i) of this section

are not severable, and none of those provisions would have been

enacted without the others. If anv of those provisions are held

to be preempted by the laws of the United States, all of those

provisions are invalid. This subsection shall not apply to any

lien or extension of credit made after January 1, 1998, and before

the date any provision under Subsection (a)(6) or Subsections

(e)-(i)ﬂés held to be preempted.

(k) "Reverse mortgage" means an extension of credit:

tﬁ{%?%l) that is secured by a voluntary lien on homestead

property created by a written agreement with the consent of each

owner and each owner's spouse;

(2) that is made to a person who is or whose spouse is K5

ears ,or older;

(3) that is made without recourse for personal ligbility

against each owner and the spouse of each owner;

(4) under which advances are provided to a borrower based

on the equity in a borrower's homestead;

12

S
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‘%ﬁé&w(S) that does not permit the lender to reduce the amount

or number of advances because of an adjustment in the interest

rate if periodic advances are to be made;:

(6) that requires no pavment of principal or interest

until:

iffﬁk;f,(A) the homestead property securing the loan is

sold or otherwise transferred; or

(B) all borrowers cease occupying the homestead

property as a principal residence for more than 180 consecutive

davs and the location of the homestead property owner is unknown

to the lender;

ﬁ#ﬁL,(7) that provides that if the lender fails to make loan

advances as required in the loan documents and if the lender fails

to cure the default as regquired in the loan documents, the lender

forfeits all principal and interest of the reverse mortgage: and

(8) that is not made unless the owner of the homestead

attests in writing that the owner received counseling regarding

the advisability and availability of reverse mortgades and other

financial alternatives.

<+— (1) Advances made under a reverse mortgagdge and interest on those

it

advances have priority over a lien filed for record in the real

property records in the county where the homestead property is

located after the reverse mortgage is filed for record in the real

property records of that county.

(m) A reverse mortgage may provide for an interest rate that is

fixed or adjustable and may also provide for interest that is

13
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contingent on appreciation in the fair market value of the

homestead property. Although pavment of principal or interest

shall not be required under a reverse mortgage until the entire

loan becomes due and pavable, interest may _accrue and be

compounded during the term of the loan as provided by the reverse

mortgage loan agreement.

. , . . ,
?T-(n) A reverse mortgage that is secured by a valid lien against

homestead property may be made or acquired without regard to the

following provisions of anv other law of this state:

1&i¥ (1) a limitation on the purpose and use of future

advances or other mortgage proceeds:

(2) a limitation on future advances to a term of vears or

a limitation on the term of open-end account advances;

(3) a limitation on the term during which future advances

take priority over intervening advances;

(4) a requirement that a maximum loan amount be stated in

the reverse mortgadge loan documents;

(5) a prohibition on balloon payments;

(6) a prohibition on compound interest and interest on

interest;

(7) a prohibition on contracting for, charging, or

receiving any rate of interest authorized by anv law of this state

authorizing a lender to contract for a rate of interest; and

(8) a requirement that a percentage of the reverse

mortagage proceeds be_advanced before the assignment of the reverse

mortgage.

.14




lqv-/(o) For the purposes of determining eligibility under any

2 statute relating to_ pavments, allowances, benefits, or services

3 provided on a means-tested basis by this state, including

4 supplemental security income, low-income enerqy assistance,

5 property tax relief, medical assistance, and general assistance:

6 44 (1) reverse mortgage loan advances made to a borrower are

7 considered proceeds from a loan and not income;: and

8 (2) undisbursed funds under a reverse mortgage loan are

9 considered equity in a borrower's home and not proceeds from a

10 loan.

11 “)L" — (p) The advances made on a reverse mortgage loan under which

12 more than one advance is made must be made at regqular intervals

13 according to a plan established by the original loan agreement.

14 »ﬁf (qd) To the extent that any statutes of this state, including

15 without 1limitation, Section 41.001 of the Texas Property Code,

16 purport to 1limit encumbrances that may properly be fixed on

17 homestead property in a manner that does not permit encumbrances

18 for éxtensions of credit described in_Subsection (a)'(6) or (a)’(lL

19 of this section, the same shall be superseded to the extent that

20 such encumbrances shall be permitted to be fixed upon homestead

21 property in the manner provided for by this amendment.
V Theer4 4% Togert 4 i
N QES_ECTION 2. "The following temporary provision is added to the

Texas Constitution:

24 Lt TEMPORARY PROVISION. (a) This temporary provision applies to
3

25 the constitutional amendment proposed by the 75th Legislature,

15
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1 Reqular Session, 1997, authorizing a voluntary consensual

2 encumbrance on homestead property.

3L+* (b) The constitutional amendment takes effect January 1, 1998.

4;%f.(c) This temporary provision takes effect on the adoption of

5 the amendment by the voters and expires Januarv 2, 1998.

6 5%{SECTION 3. This proposed constitutional amendment shall be

7 submitted to the voters at an election to be held November 4,

8 1997. The ballot shall be printed to permit voting for or against
9 the proposition: "The amendment to the Texas Constitution
10 expanding the types of liens for home equity loans that a lender,

11 with the homeowner's consent, may pléce against a homestead."

16
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Floor Amendment No. lCL By:

Amend the Patterson floor substitute to HJR 3
\llne 22 by adding a new. section (r). as follow

7

A

¥ e e v e e T =
’K“(¥(’(r) the gupreme Qourt shall promulgate rules of civil N h&)A)
Drocedure for exoedlted foreclosure proceedings related to
the foreclosure of liens under Subsection-{a) (6) of this

section.

e
—
TT—— IR

ADOPTED

MAY 24 1997 «/
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ADOPTED

o MAY 24 1997 M K -
. By: {

Amendment No. 21 :
Secretary of the Se!ale

Amend the Patterson Floor Substitute to HJR 31 on page 1,
line 18 by striking section (5) and replacing it with a new
section (5) as follows:

-in.- constructing

]

improvements therwson, if |

the work and material\&ng contracted for in writingk/ﬁith the

-

consent of both spouses, IR the case of a family homestead,

given in the same manner as is\required in making a sale and

N, i
conveyance of the homestead. Such, éjxf%tract shall not be

executed wuntil 12 davs aftegffdﬁ er of the homestead

-

initiates loan aDDlicati@ﬁi and any sish contract may be

rescinded by any owner of the homestead w ‘Ein three days

. . . : ™
after its execution by all parties without penalty or charge,

and may not be executed in any lggation other than the office

e A

of a 1egder,=§35§§§éé%é§~at*iawT+é;~autirTn‘comnan¥+mg;

| Wﬁaﬂ(/
Sup -

L
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ADOPTED

MAY 24 1997 W
St NV

Secretary of

AMENDMENT NO. 3 to BY:

FLOOR AMENDMENT No. 1

e —— - =

1 Amend Amendment No. 1 as follows:
2 On page 4, between 1lines v23 and 24 add new Subsections ‘J
3 (a) (6) (P) (iv) and (a) (6) (P) (v) to read as follows: PL>

rson who 1ld the homestead propert

iv) a

s T (1Tt B)) TR
] .

5 f to the current owner and who provided all or part of the financin
f

6 f for the purchase. ©OF
| A
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Cloor Avnend ment NO- | o
AmendYéH.J.R. No. 31 Section 50, Article XVI, Texas
Sk
Constitution, by adding a new¢§ection (S) to read as follows: P

:I;eﬁffjﬁZi;;(s ) The Finance CommissioﬁjFﬁETT‘agpoint a director to

fﬁbnduct research on the availabilityv, quality, and prices of

/" financidl services and research the practices of business entities

The director shall collect information and produce reports on

i
!
? in the state that provide financial services under this section,
i

\
‘.

E lending activity of those making loans under this/é;ction. The f

director shall report his or her findings to the/ﬁeqislature not

\

later than December 1 of each vear.

T
——e L, .
e
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Amendment No. _5_ Seéﬁ"mm

Amend the Barrientos amendment No. 22- to the Patterson Floor

Substitute to HJR 31 by striking everything ow the amendment clause

and substituting the following:

ilg&, f 2\1j7——ef——§ef] work and material used in constructing
I

new

improvements thereon, if contracted for in writing, or work and

material used to repair or renovate existing improvements

thereon if: [aﬁé—&a—%h%s—%és%—ease—eﬁ%y—when

P

i A the work and material are contracted for in writing, with
Suits

the consent of both spouses, in the case of a family homestead,

given in the same manner as is required in making a sale

conveyance of the homestead;

and

f “ﬁ»» (B) the contract for the work and material is not executed by

the owner or the owner'’s spouse before the 12th day after

the

owner makes written application for any extension of credit

for

the work and material, unless the work and material

are

; necessary to complete immediate repairs to conditions on

the

homestead property that materially affect the health or safety

of the owner or person residing in the homestead and the owner

of the homestead acknowledges such in writing:

ﬁ’/’ (C) the contract for the work and material expressly provides

that the owner may rescind the contract without penalty or

charge within three days after the execution of the contract by

all parties, unless the work and material are necessary to

complete immediate repairs to conditions on the homestead

property that materially affect the health or safety of

the

owner or person residing in the homestead and the owner of

the

homestead acknowledges such in writing; Gl |

+

4i5(D) the contract for the work and material is executed by the

—
N

owner and the owner'’'s spouse only at the office of a third-party

lender making an extengion of credit for the work and material,

an attornev at law, or a title company:

nef
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2 Printing
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- Co

By Patterson, Marchant, Danburg, Rabuck, H.J.R. No. 31
Solomons, et al. :

A JOINT RESOLUTION
proposing a constitutional amendment permitting an encumbrance
against homestead property for certain extensions of equity credit.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 50, Article XVI, Texas Constitution, is
amended to read as follows:

Sec. 50; (a) The homestead of a family, or of a single
adult person, .shall be, and is hereby protected from forced sale,
for the payment of all debts except for:

(1) the purchase money thereof, or a part of such
purchase money;

(2) [v] the taxes due thereon;

(3) [7] an owelty of partition imposed against the

entirety of the property by a court order or by a written agreement

~of the parties to the partition, including a debt of one spouse in

favor of the other spouse resulting from a division or an award of
a family homestead in a divorce proceeding;

(4) [7]) the refinance of a lien against a homestead,
including a federal tax lien resulﬁing from the tax debt of both
spouses, if the homestead is a family homestead, or from the tax
debt of the owner;

(5) [7--er-for] work and material used in constructing
improvements thereon, if [and-in-this-last-ecase-eniy-when] the work

and material are contracted for in writing, with the consent of
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H.J.R. No. 31
both spouses, in the case of a family homestead, given in the same
manner as is required in making a sale and conveyance‘ of the
homestead; or

(6) an extension of credit that:

(A) is secured by a voluntary lien on the

homestead created under a written agreement with the consent of

each owner and each owner's spouse;

(B) is of a principal amount that when added to

the aggregate total of the outstanding principal balances of all

other indebtedness secured by valid encumbrances of record against

the homestead does not exceed 75 percent of the fair market value

of the homestead on the date the extension of credit is made;

(C) 1is without recourse for personal liability

against each owner and the spouse of each owner;

(D) is secured by a lien that may be foreclosed

upon only by a court order;

(E) does not require the owner or the owner's

spousé to pay, in addition to any interest, fees to any person that

are necessary. to originate, evaluate, maintain, record, insure, or

service the extension of credit that exceed, in the aggregate,

three percent of the original principal amount of the extension of

credit;

(F) is not a form of open-end account that may

be debited from time to time or under which credit may be extended

from time to time, unless the extension of credit is a reverse

mortgage;

(G) is payable in advance without penalty or
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other charge;

(H) is not secured by any additional real or

personal property other than the homestead;

(I) is not secured by homestead property

designated for agricultural use as provided by statutes governing

property tax;

(J) may not be accelerated because of a decrease

in the market value of the homestead or because of the owner's

default under other indebtedness not secured by a prior valid

encumbrance against the homestead;

(K) is the only debt secured by the homestead at

the time the extension of credit is made unless the other debt was

made for a purpose described by Subsections (a)(1)-(a)(5) of this

section;

(L) is, unless the extension of credit is a

reverse mortgage, scheduled to be repaid in substantially equal

successive monthly installments beginning no later than two months

from the date the extension of credit is made, each of which equals

or exceeds the amount of accrued interest as of the date of the

scheduled installment;

(M) is closed not before:

(i) the 12th day after the later of the

date that the owner of the homestead submits an application to the

lender for the extension of credit or the date that the lender

provides the owner a copy of the notice prescribed by Subsection

(g) of this section; and

(ii) the first anniversary of the closing
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date of any other extension of credit described by Subsection

{a)(6) of this section secured by the same homestead propefty;

(N) is <closed only at the office of the lender,

an attorney at law, or a title company;

(O) is made by one of the following that has not

been found by a federal regulatory agency to have engaged in the

practice of refusing to make loans because the applicants for the

loans reside or the property proposed to secure the 1loans is

located in a certain area:

(i) a bank, savings and loan association,

savings bank, or credit union doing business under the laws of this

state or the United States;

(ii) a federally chartered lending

instrumentality or a person approved as a mortgagee by the United

States government to make federally insured loans; or

(iii) a person licensed to make regulated

loans, as provided by statute of this state; and

(P) is made on the condition that:

(i) the owner of the homestead is not

required to apply the proceeds of the extension of credit to repay

another debt except debt secured by the homestead or debt to

another lender;

(ii) the owner of the homestead not assign

wages as security for the extension of credit;

(iii) the owner of the homestead not sign

any instrument in which blanks are left to be filled in;

(iv) the owner of the homestead not sign a
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confession or judgment or power of attorney to the lender or to a

third person to confess judgment or to appear for the owner in a

judicial proceeding;

(v) the 1lender, at the time the extension

of credit is made, provide the owner of the homestead a copy of all

documents signed by the owner related to the extension of credit;

(vi) the security instruments securing the

extension of credit contain a disclosure that the extension of

credit is the type of credit defined by Section 50(a)(6), Article

XVI, Texas Constitution;

(vii) within a reasonable time after

termination and full payment of the extension of credit, the lender

cancel and return the promissory note to the owner of the homestead

and give the owner, in recordable form, a release of the lien

securing the extension of credit or a copy of an endorsement angd

assignment of the 1lien to a 1lender that is refinancing the

extension of credit;

(viii) the owner of the homestead and any

spouse of the owner may, within three days after the extension of

credit is made, rescind the extension of credit without penalty or

charge;

(ix) the owner of the homestead and the

lender sign a written acknowledgment as to the fair market value of

the homestead property on the date the extension of credit is made;

and

(x) the lender or any holder of the note

for the extension of credit shall forfeit all principal and
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interest of the extension of credit if the lender fails to comply

with the lender's obligations under the extension of credit within

a reasonable time after the lender is notified of its failure to

comply.

(b An [ner—--may-—-the] owner or claimant of the property
claimed as homestead may not [7-if-marriedy] sell or abandon the

homestead without the consent of each owner and the [ether] spouse

of each owner, given in such manner as may be prescribed by law.

(c) No mortgage, trust deed, or other lien on the homestead

shall ever be wvalid unless it secures a debt described by this

section, [except-for-a-debt-deseribed--by--this--seetioeny] whether
such mortgage, [er] trust deed, or other lien, shall have been
created by the owner alone, or together with his or her spouse, in
case the owner 1is married. All pretended sales of the homestead
involving any condition of defeasance shall be void.

(d) A purchaser or lender for value without actual knowledge
may conclusively rely on an affidavit that designates other
property as the homestead of the affiant and that states that the
property to be conveyed or encumbered is not the homestead of the
affiant.

(e) A refinance of debt secured by a homestead and described

by any subsection under Subsections (a)(1)-(a)(5) that includes the

advance of additional funds may not be secured by a wvalid 1lien

against the homestead unless:

(1) the refinance of the debt is an extension of

credit described by Subsection (a)(6) of this section; or

(2) the advance of all the additional funds is for
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reasonable 'costs necessary to refinance such debt or for a purpose

described by Subsection (a)(2), (a)(3), or (a)(5) of this section.

(£) A refinance of debt secured by the homestead, any

portion of which is an extension of credit described by Subsection

(a)(6) of this section, may not be secured by a valid lien against

the homestead unless the refinance of the debt is an extension of

credit described by Subsection (a)(6) of this section.

(g). An extension of credit described by Subsection (a)(6)

of this section may be secured by a valid lien against homestead

property if the extension of credit is not closed before the 12th

day after the lender provides the owner with the following written

notice on a separate instrument:

"NOTICE CONCERNING EXTENSIONS OF CREDIT

DEFINED BY SECTION 50(a)(6), ARTICLE XVI, TEXAS CONSTITUTION:

"SECTION 50(a)(6), ARTICLE XVI, OF THE TEXAS CONSTITUTION

ALLOWS CERTAIN LOANS TO BE SECURED AGAINST THE EQUITY IN YOUR HOME.

SUCH LOANS ARE COMMONLY KNOWN AS EQUITY LOANS. IF YOU DO NOT REPAY

THE LOAN OR IF YOU FAIL TO MEET THE TERMS OF THE LOAN, THE LENDER

MAY FORECLOSE AND SELL YOUR HOME. THE CONSTITUTION PROVIDES THAT:

"(A) THE LOAN MUST BE VOLUNTARILY CREATED WITH THE CONSENT

OF EACH OWNER OF YOUR HOME AND EACH OWNER'S SPOUSE;

"(B) THE PRINCIPAL LOAN AMOUNT AT THE TIME THE LOAN IS MADE

MUST NOT EXCEED AN AMOUNT THAT, WHEN ADDED TO THE PRINCIPAL

BALANCES OF ALL OTHER LIENS AGAINST YOUR HOME, IS MORE THAN 75% OF

THE FAIR MARKET VALUE OF YOUR HOME;

"(C) THE LOAN MUST BE WITHOUT RECOURSE FOR PERSONAL

LIABILITY AGAINST YOU AND YOUR SPOUSE;
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"(D) THE LIEN SECURING THE LOAN MAY BE FORECLOSED UPON ONLY

WITH A COURT ORDER;

"(E) FEES AND CHARGES TO MAKE THE LOAN MAY NOT EXCEED 3% OF

THE LOAN AMOUNT;

"(F) THE LOAN MAY NOT BE AN OPEN-END ACCOUNT THAT MAY BE

DEBITED FROM TIME TO TIME OR UNDER WHICH CREDIT MAY BE EXTENDED

FROM TIME TO TIME, UNLESS THE LOAN IS A REVERSE MORTGAGE;

"(G) YOU MAY PREPAY THE LOAN WITHOUT PENALTY OR CHARGE;

"(H) NO ADDITIONAL COLLATERAL MAY BE SECURITY FOR THE LOAN;

"(I) THE LOAN MAY NOT BE SECURED BY AGRICULTURAL HOMESTEAD

PROPERTY;

"(J) YOU ARE NOT REQUIRED TO REPAY THE LOAN EARLIER THAN

AGREED SOLELY BECAUSE THE FAIR MARKET VALUE OF YOUR HOME DECREASES

OR BECAUSE YOU DEFAULT ON ANOTHER LOAN THAT IS NOT SECURED BY YOUR

HOME;

"(K) ONLY ONE LOAN DESCRIBED BY SECTION 50(a)(6), ARTICLE

XVI, OF THE TEXAS CONSTITUTION MAY BE SECURED WITH YOUR HOME AT ANY

GIVEN TIME;

"(L) THE LOAN MUST BE SCHEDULED TO BE REPAID 1IN PAYMENTS

THAT EQUAL OR__EXCEED THE AMOUNT OF ACCRUED INTEREST FOR EACH

PAYMENT PERIOD, UNLESS THE LOAN IS A REVERSE MORTGAGE;

"(M) THE LOAN MAY NOT CLOSE BEFORE 12 DAYS AFTER YOU SUBMIT

A WRITTEN APPLICATION TO THE LENDER OR BEFORE 12 DAYS AFTER YOU

RECEIVE THIS NOTICE, WHICHEVER DATE IS LATER; AND IF YOUR HOME WAS

SECURITY FOR THE SAME TYPE OF LOAN WITHIN THE PAST YEAR, A NEW LOAN

SECURED BY THE SAME PROPERTY MAY NOT CLOSE BEFORE ONE YEAR HAS

PASSED FROM THE CLOSING DATE OF THE OTHER LOAN;
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"(N) THE LOAN MAY CLOSE ONLY AT THE OFFICE OF THE LENDER,

TITLE COMPANY, OR AN ATTORNEY AT LAW;

"(O) ONLY A LAWFULLY AUTHORIZED LENDER MAY MAKE LOANS

DESCRIBED BY SECTION 50(a)(6), ARTICLE XVI, OF THE TEXAS

CONSTITUTION; AND

"(P) LOANS DESCRIBED BY SECTION 50(a)(6), ARTICLE XVI, OF

THE TEXAS CONSTITUTION MUST:

"(1) NOT REQUIRE YOU TO APPLY THE PROCEEDS TO ANOTHER

DEBT THAT IS NOT SECURED BY YOUR HOME OR TO ANOTHER DEBT TO THE

SAME LENDER;

"(2) NOT REQUIRE THAT YOU ASSIGN WAGES AS SECURITY;

"(3) NOT REQUIRE THAT YOU EXECUTE INSTRUMENTS WHICH

HAVE BLANKS LEFT TO BE FILLED IN;

"(4) NOT REQUIRE THAT YOU SIGN A CONFESSION OF

JUDGMENT OR POWER OF ATTORNEY TO ANOTHER PERSON TO CONFESS JUDGMENT

OR APPEAR IN A LEGAL PROCEEDING ON YOUR BEHALF;

"(5) PROVIDE THAT YOU RECEIVE A COPY OF ALL DOCUMENTS

YOU SIGN AT CLOSING;

"(6) PROVIDE THAT THE SECURITY INSTRUMENTS CONTAIN A

DISCLOSURE THAT THIS LOAN IS A LOAN DEFINED BY SECTION 50(a)(6),

ARTICLE XVI, OF THE TEXAS CONSTITUTION;

"(7) PROVIDE THAT WHEN THE LOAN IS PAID IN FULL, THE

LENDER WILL SIGN AND GIVE YOU A RELEASE OF LIEN OR AN ASSIGNMENT OF

THE LIEN, WHICHEVER IS APPROPRIATE;

"(8) PROVIDE THAT YOU MAY, WITHIN 3 DAYS AFTER

CLOSING, RESCIND THE LOAN WITHOUT PENALTY OR CHARGE;

"(9) PROVIDE THAT YOU AND THE LENDER ACKNOWLEDGE THE
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FATIR MARKET VALUE OF YOUR HOME ON THE DATE THE LOAN CLOSES; AND

"(10) PROVIDE THAT THE LENDER WILL FORFEIT ALL

PRINCIPAL AND INTEREST IF THE LENDER FAILS TO COMPLY WITH THE

LENDER'S OBLIGATIONS." If the discussions with the borrower are

conducted primarily in a language other than English, the 1lender

shall, before closing, provide an additional copy of the notice

translated into the written lanquage in which the discussions were

conducted.

(h) Subsection (a)(6) and Subsections (e)-(g) of this

section are not severable, and none of those provisions would have

been enacted without the others. 1If any of those provisions are

held to be preempted by the laws of the United States, all of those

provisions are invalid. This subsection shall not apply to any

lien or extension of credit made after January 1, 1998, and before

the date any provision under Subsection (a)(6) or Subsections

(e)-(g) is held to be preempted.

(i) The advances made on a reverse mortgage loan under which

more than_ one advance is made must be made at reqular intervals

according to a plan established by the original loan agreement,

SECTION 2. The following temporary provision is added to the
Texas Constitution:

TEMPORARY PROVISION. (a) This temporary provision applies

to the constitutional amendment proposed by the 75th Legislature,

Reqular Session, 1997, authorizing a voluntary consensual

encumbrance on homestead property.

(b) The constitutional amendment takes effect January 1,

1998.

10




H.J.R. No. 31

(c) This temporary provision takes effect on the adoption of

the amendment by the voters and expires January 2, 1998,

SECTION 3. This proposed constitutional amendment shall be
submitted to the voters at an election to be held November 4, 1997,
The ballot shall be printed to permit voting for or against the
proposition: "The amendment to the Texas Constitution expanding
the types of 1liens for home equity loans that a lender, with the

homeowner.'s consent, may place against a homestead."

11
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Floor Amendment No. , L . Patterson
Amend HJR 31 as follows: &medﬂm&Lh

strike all below the resolving clause and substitute the
following:

SECTION 1. Section 50, Article XVI, Texas Constitution, is
amended to read as follows:

Sec. 50. (a) The homestead of a family, or of a single adult
person, shall be, and is hereby protected from forced sale, for
the payment of all debts except for:

(1) the purchase money thereof, or a part of such
purchase money:

(2) [+] the taxes due thereon;

(3) [+] an owelty of partition imposed against the
entirety of the property by a court order or by a written
agreement of the parties to the partition, including a debt of one
spouse in favor of the other spouse resulting from a division or
an award of a family homestead in a divorce proceeding;:

(4) [+] the refinance of a 1lien against a homestead,
including a federal tax lien resulting from the tax debt of both

spouses, if the homestead is a family homestead, or from the tax

debt of the owner;

(5) [+—er—£feor] work and material used in constructing
improvements thereon, if (ard—in—this—tast —ease—eonly—when] the
work and material are contracted for in writing, with the consent

of both spouses, in the case of a family homestead, given in the

A
(2
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same manner as is required in making a sale and conveyance of the

homestead; or

(6) an extension of credit that:

(A) is secured bv a voluntary lien on the homestead

created under a written agreement with the consent of each owner

and each owner's spouse;

(B) is of a principal amount that when added to the

aggregate total of the outstanding principal balances of all other

indebtedness secured by valid encumbrances of record against the

homestead does not exceed 80 percent of the fair market value of

the homestead on the date the extension of credit is made;

() is without recourse for personal Iliability

against each owner and the spouse of each owner, unless the owner

or spouse obtained the extension of credit by actual fraud;

(D) is secured by a lien that may be foreclosed

upon only by a court order:

(E) does not require the owner or the owner's

spouse to pay, in addition to any interest, fees to any_ person

that are necessary to originate, evaluate, maintain, record,

insure, or service the extension of credit that exceed, in the

aggregate, three percent of the original principal amount of the

extension of credit;

(F) is not a form of open-end account that may be

debited from time to time or under which credit may be extended

from time to time;
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(G) is pavable in advance without penalty or other

charge;

(H) is not secured by any additional real or

personal property other than the homestead;

(I) is not secured by homestead property designated

for agricultural use as provided by statutes governing property

tax, unless such homestead property is used primarily for the

production _of milk;

(J) may not be accelerated because of a decrease in

the market value of the homestead or because of the owner's

default under other indebtedness not secured by a prior wvalid

encumbrance against the homestead;

(K) is the only debt secured by the homestead at

the time the extension of credit is made unless the other debt was

made for a purpose described by Subsections (a) (1)-(a)(5) of this

section;

(L) is scheduled to be repaid in substantially

equal successive monthly installments beginning no later than two

months from the date the extension of credit is made, each of

which equals or exceeds the amount of accrued interest as of the

date of the scheduled installment:

(M) is closed not before:

(i) the 12th day after the later of

the date that the owner of the homestead submits an application to

the lender for the extension of credit or the date that the lender

=

14
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provides the owner a copy of the notice prescribed by Subsection

(g) of this section; and

(ii) the first anniversary of the

closing date of any other extension of credit described by

Subsection (a)(6) of this section secured by the same homestead

property:

(N) is closed only at the office of the lender, an

attorney at law, or a title companv:

(0) permits a lender to contract for and receive

anv fixed or variable rate of interest authorized under statute;

(P) is made by one of the following that has not

been found by a federal requlatory agency to have engaged in the

practice of refusing to make loans because the applicants for the

loans reside or the property proposed to secure the loans is

located in a certain area:

(i) a bank, savings and loan

association, savings bank, or credit union doing business_under

the laws of this state or the United States:

(ii) a federally chartered 1lending.

instrumentality or a person approved as a mortgagee by the United

States government to make federally insured loans: or

(iii) a person licensed to make

requlated loans, as provided by statute of this state; and

{0) is made on the condition that:

(i) the owner of the homestead is

not required to apply the proceeds of the extension of credit to

s
19
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repay another debt except debt secured by the homestead or debt to

another lender;

(ii) the owner of the homestead not

assign wages as security for the extension of credit;

(iii) the owner of the homestead not

sign any instrument in which blanks are left to be filled in:

(iv) the owner of the homestead not

sign a confession or judament or power of attorney to the lender

or to a third person to confess judagment or to appear for the

owner in a judicial proceeding:

(v) the lender, at the time the

extension of credit is made, provide the owner of the homestead a

copvy of all documents signed by the owner related to the extension

of credit;

(vi) the security instruments

securing the extension of credit contain a discliosure that the

extension of credit is the tvpe of credit defined by Section

50(a) (6), Article XVI, Texas Constitution:

(vii) within a reasonable time after

termination and full payvment of the extension of credit, the

lender cancel and return the promissory note to the owner of the

homestead and give the owner, in recordable form, a release of the

lien securing the extension of credit or a copyv of an endorsement

and assignment of the lien to a lender that is refinancing the

extension of credit;:
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(viii) the owner of the homestead

and any spouse of the owner may, within three davs after the

extension of credit is made, rescind the extension of. credit

without penalty or charge;

(ix) the owner of the homestead and

the lender sign a written acknowledgment as to the fair market

value of the homestead property on the date the extension of

credit is made; and

(x) the lender or any holder of the

note for the extension of credit shall forfeit all principal and

interest of the extension of credit if the lender or holder fails

to comply with the lender's or holder’'s obligations under the

extension of credit within a reasonable time after the lender or

holder is notified by the borrower of the lender’s failure to

comply; or

(7) a reverse mortgage.

(b) _An (per—may—the] owner or claimant of the property claimed
as homestead may not [—if-marrieds] sell or abandon the homestead

without the consent of each owner and the [ether] spouse of each

owner, given in such manner as may be prescribed by law.
(c) No mortgage, trust deed, or other lien on the homestead

shall ever be valid unless it secures a debt described by this

section, [execept—for—a—debt—deseribed by—this—seetion;] whether
such mortgage, [e¥] trust deed, or other 1lien, shall have been

created by the owner alone, or together with his or her spouse, in

A

\1
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case the owner is married. All pretended sales of the homestead
involving any condition of defeasance shall be void.

(d) A purchaser or lender for value without actual knowledge
may conclusively rely on an affidavit that designates other
property as the homestead of the affiant and that states that the
property to be conveyed or encumbered is not the homestead of the
affiant.

(e) A refinance of debt secured by a homestead and described by
any subsection under Subsections (a)(1)-(a)(5) that includes the
advance of additional funds mavy not be secured by a valid lien

against the homestead unless:

(1) the refinance of the debt is an extension of credit

described by Subsection (a) {6) of this section:; or

(2) the advance of all the additional funds is for

reasonable costs necessary to refinance such debt or for a purpose

described by Subsection (a) (2), (a)(3), or (a)(5) of this section.

f A refinance of debt secured by the homestead, an ortion

of which is an extension of credit described by Subsection (a) (6)

of this section, mav not be secured by a valid lien against the

homestead unless the refinance of the debt is an extension of

credit described by Subsection (a) (6) of this section.

(g) An extension of credit described by Subsection (a) (6) of

this section may be secured by a valid lien against homestead

property if the extension of credit is not closed before the 12th

day after the lender provides the owner with the following written

notice on a separate instrument:

A
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"NOTICE CONCERNING EXTENSIONS OF CREDIT

DEFINED BY SECTION 50(a) (6), ARTICLE XVI, TEXAS CONSTITUTION:

"SECTION 50(a) (6), ARTICLE XVI, OF THE TEXAS CONSTITUTION ALLOWS

CERTAIN LOANS TO BE SECURED AGAINST THE EQUITY IN YOUR HOME. SUCH

LOANS ARE COMMONLY KNOWN AS EQUITY LOANS. IF YOU DO NOT REPAY THE

LOAN OR IF YOU FAIL TO MEET THE TERMS OF THE LOAN, THE LENDER MAY

FORECLOSE AND SELL YOUR HOME. THE CONSTITUTION PROVIDES THAT :

v (A) THE_LOAN MUST BE VOLUNTARILY CREATED WITH THE CONSENT OF

EACH OWNER OF YOUR HOME AND EACH OWNER'S SPOUSE:

w(B) THE PRINCIPAL LOAN AMOUNT AT THE TIME THE LOAN IS MADE

MUST NOT EXCEED AN AMOUNT THAT, WHEN ADDED TO THE PRINCIPAL

BALANCES OF ALL OTHER LIENS AGAINST YOUR HOME, IS MORE THAN 80% OF

THE FAIR MARKET VALUE OF YOUR HOME;

" (C) THE LOAN MUST BE WITHOUT RECQOURSE FOR PERSONAL LIABILITY

AGAINST YQU AND YOUR SPOUSE UNLESS YOU OR YOUR SPOUSE OBTAINED

THIS EXTENSION OF CREDIT BY ACTUAL FRAUD:

" (D) THE LIEN SECURING THE LOAN MAY BE FORECLOSED UPON ONLY

WITH A COURT ORDER;

" (E) FEES AND CHARGES TO MAKE THE LOAN MAY NOT EXCEED 3% OF THE

LOAN AMOUNT;

"(F) THE LOAN MAY NOT BE AN OPEN-END ACCOUNT THAT MAY BE

DEBITED FROM TIME TO TIME OR UNDER WHICH CREDIT MAY BE EXTENDED

FROM TIME TO TIME:

" (G) _YOU MAY PREPAY THE LOAN WITHOUT PENALTY OR CHARGE:

- w(H) NO ADDITIONAL COLLATERAL MAY BE SECURITY FOR THE LOAN;

P
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"(I) THE LOAN MAY NOT BE SECURED BY AGRICULTURAL HOMESTEAD

PROPERTY, UNLESS _THE AGRICULTURAL_ HOMESTEAD PROPERTY IS USED

PRIMARILY FOR THE PRODUCTION OF MILK;

" (J) YOU ARE NOT REQUIRED TO REPAY THE LOAN EARLIER THAN AGREED

SOLELY BECAUSE THE FAIR MARKET VALUE OF YOUR HOME DECREASES OR

BECAUSE YOU DEFAULT ON ANOTHER LOAN THAT IS NOT SECURED BY YOUR

HOME ;

" (K) ONLY ONE LOAN DESCRIBED BY SECTION 50(a) (6), ARTICLE XVI,

OF THE TEXAS CONSTITUTION MAY BE SECURED WITH YOUR HOME AT ANY

GIVEN TIME:

"(I,) THE LOAN MUST BE SCHEDULED TO BE REPAID IN PAYMENTS THAT

EOUAL OR EXCEED THE AMOUNT OF ACCRUED INTEREST FOR EACH PAYMENT

PERIOD;

"(M) THE LOAN MAY NOT CLOSE BEFORE 12 DAYS AFTER YOU SUBMIT A

WRITTEN APPLICATION TO THE LENDER OR_ BEFORE 12 DAYS AFTER YOU

RECEIVE THIS NOTICE, WHICHEVER DATE IS LATER: AND TF YOUR HOME WAS

SECURITY FOR THE SAME TYPE OF LOAN WITHIN THE PAST VEAR, A NEW

LOAN SECURED BY THE SAME PROPERTY MAY NOT CIOSE BEFORE ONE YEAR

HAS PASSED FROM THE CLOSING DATE OF THE OTHER LOAN;

" (N) THE LOAN MAY CLOSE ONLY AT THE QFFICE OF THE LENDER, TITLE

COMPANY, OR AN ATTORNEY AT LAW;

“ (0) THE _LENDER MAY CHARGE ANY FIXED OR VARIABLE RATE OF

INTEREST AUTHORIZED BY STATUTE:

"(P) ONLY A LAWFULLY AUTHORIZED LENDER MAY MAKE LOANS DESCRIBED

BY SECTION 50(a) (6), ARTICLE XVI, OF THE TEXAS CONSTITUTION; AND

P
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"(0) LOANS DESCRIBED BY SECTION 50(a) (6), ARTICLE XVI, OF THE

TEXAS CONSTITUTION MUST:

"(1) NOT REQUIRE YOU TO APPLY THE PROCEEDS TO ANOTHER

DERT THAT IS NOT SECURED BY YOUR HOME OR TO ANOTHER DEBT TO THE

SAME LENDER:

" (2) NOT REQUIRE THAT YOU ASSIGN WAGES AS SECURITY:

" (3) NOT REQUIRE THAT YOU EXECUTE INSTRUMENTS WHICH HAVE

BLANKS LEFT TO BE FILLED IN;

" (4) NOT REQUIRE THAT YOU SIGN A CONFESSION OF JUDGMENT

OR POWER OF ATTORNEY TO ANOTHER PERSON TO CONFESS JUDGMENT OR

APPEAR IN A LEGAL PROCEEDING ON YOUR BEHALF:

" (5) PROVIDE THAT YOU RECEIVE A COPY OF ALL DOCUMENTS YOU

SIGN AT CLOSING;

" (6) PROVIDE THAT THE SECURITY INSTRUMENTS CONTAIN A

DISCLOSURE THAT THIS LOAN IS A TOAN DEFINED BY SECTION 50(a) (6),

ARTICLE XVI, OF THE TEXAS CONSTITUTION;

"(7) PROVIDE THAT WHEN THE LOAN IS PATD 1IN FULL, THE

LENDER WILL SIGN AND GIVE YOU A RELEASE OF LIEN OR AN ASSTGNMENT

OF THE LIEN, WHICHEVER IS APPROPRIATE;

n(8) PROVIDE THAT YOU MAY, WITHIN 3 DAYS AFTER CLOSING,

RESCIND THE LOAN WITHOUT PENALTY OR CHARGE;

w(9) PROVIDE THAT YOU AND THE LENDER ACKNOWLEDGE THE FAIR

MARKET VALUE OF YOUR HOME ON THE DATE THE LOAN CLOSES: AND

" (10) PROVIDE THAT THE LENDER WILL FORFEIT ALL PRINCIPAL

AND INTEREST IF THE LENDER FAILS TO COMPLY WITH THE LENDER'S

OBLIGATIONS." If the discussions with the borrower are conducted
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primarily in a lanquage other than English, the Jlender shall,

before c¢losindg, provide an additional copy of the notice

translated into the written language in which the discussions were

conducted.

(h) A lender or assignee for value may conclusively rely on the

written acknowledament as to the fair market value of the

homestead property made in accordance with Subsection

(a) (6) (O) (ix) of this section if:

(1) the value acknowledged to is the value estimate in an

appraisal or evaluation prepared in accordance with a state or

federal requirement applicable to an extension of credit under

Subsection (a) (6): and

(2) the lender or assignee does not have actual knowledge

at the time of the pavment of wvalue or advance of funds by the

lender or assignee that the fair market value stated in the

written acknowledgment was incorrect.

(i) This subsection shall not affect or impair any right of the

borrower to recover damages from the lender or assignee under

applicable law for wrongful foreclosure. A purchaser for wvalue

without actual knowledge may conclusively presume that a  lien

securing an extension of credit described by Subsection (a) (6) of
this section was a valid lien securing the extension of credit
with homestead property if:

(1) the security instruments securing the extension of

credit contain a disclosure that the extension of credit secured

AT
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by the lien was the type of credit defined by Section 50(a) (6),

Article XVI, Texas Constitution;

(2) the purchaser acquires the title to the property

pursuant to or after the foreclosure of the voluntary lien; and

(3) the purchaser is not the lender or assignee under the

extension of credit.

(ﬁ) Subsection (a) (6) and Subsections (e) - (i) of this section

are not severable, and none of those provisions would have been

enacted without the others. Tf anv of those provisions are held

to be preempted by the laws of the United States, all of those

provisions are invalid. This subsection shall not apply to any

l1ien or extension of credit made after January 1, 1998, and before

the date any provision under Subsection (a) (6) or Subsections

(e) - (i) is held to be preempted.

(k) "Reverse mortgage" means an extension of credit:

(1) that is secured bv a voluntary lien on homestead

property created by a written agreement with the consent of each

owner and each owner's spouse;

(2 that is made to a person who is or whose spouse is 55

vears or older;

(3) that is made without recourse for personal liability

against each owner and the spouse of each owner:

(4) under which advances are provided to a borrower based

on the equity in a borrower's homestead;
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(5) that does not permit the lender to reduce the amount

or number of advances because of an adjustment in the interest

rate if periodic advances are to be made:

(6) that requires no payment of principal or interest

until:

(A) the homestead property securing the lcoan is

sold or otherwise transferred; or

(B) all borrowers cease occupving the homestead

property as a principal residence for more than 180 consecutive

davs and the location of the homestead property owner is unknown

to the lender:

(7) that provides that if the lender fails to make loan

advances as required in the loan documents _and if the lender fails

to cure the default as required in the loan documents, the lender

forfeits all principal and interest of the reverse mortgage: and

(8) that is not made unless the owner of the homestead

attests in writing that the owner received counseling regarding

the advisability and availability of reverse mortgages and other

financial alternatives.

(1) Advances made under a reverse mortgage and interest on those

advances have prioritvy over a lien filed for record in the real

property records in the county where the homestead property is
located after the reverse mortgage is filed for record in the real
property records of that county.

(m) A reverse mortgage may provide for an interest rate that is

fixed or adjustable and may also provide for interest that is

=
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contingent on _appreciation in the fair market value of the

homestead propertv. Althouagh pavment of principal or interest

shall not be required under a reverse mortgage until the entire

loan becomes due _and payable, interest may _accrue and be

compounded during the term of the loan as provided by the reverse

mortgage loan adgreement.

(n) A reverse mortgage that is secured by a valid lien against

homestead property may be made or acquired without regard to the

following provisions of any other law of this state:

(1) a limitation on_ the purpose and use of future

advances or other mortgage proceeds;:

(2) a limitation on future advances to a term of vears or

a limitation on_ the term of open-end account advances;

(3) a limitation on the term during which future advances

take priorityv over intervening advances;

(4) a requirement that a maXimum loan amount be stated in

the reverse mortgage loan documents;

(5) a prohibition on balloon pavments:

(6) a prohibition on compound interest and interest on

interest;

(7) a prohibition on contracting for, charging, or

receiving any rate of interest authorized by any law of this state

authorizing a lender to contract for a rate of interest; and

(8) a reguirement that a percentage of the reverse

nmortgage proceeds be advanced before the assignment of the reverse

nortgadge.

e
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(0) For the purposes of determining eligibility under anv

statute relating to payvments, allowances, benefits, or services

provided on a means-tested basis by this state, including

supplemental security income, low-income energy assistance,

property tax relief, medical assistance, and general assistance:
(1) reverse mortgage loan advances made to a borrower are
considered proceeds from a loan and not income: and
(2) undisbursed funds under a reverse mortgage loan are
considered equity in a borrower's home and not proceeds from a
loan.

(p) The advances made on a reverse mortgage loan under which
more than one advance is made must be made at reqular intervals
according to a plan established by the original locan agreement.

(a) To’the extent that any statutes of this state, including
without limitation, Section 41.001 of the Texas Property Code,
purport to limit encumbrances that may properly be fixed on
homestead property in a manner that does not permit encumbrances
for ektensions of credit described in Subsection (a) (6) or (a) (7)
of this section, the same shall be superseded to the extent that
such encumbrances shall be permitted to be fixed upon homestead
property in the manner provided for by this amendment. _

SECTION 2. The following temporary provision is added to the
Texas Constitution:

TEMPORARY PROVISION. (a) This temporary provision applies to

the constitutional amendment proposed by the 75th Legislature,

5
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Reqular Session, 1997, authorizing a voluntary consensual

encumbrance on homestead propertv.

(b) The constitutional amendment takes effect January 1, 1998.

(c) This temporary provision takes effect on the adoption of

the amendment by the voters and expires January 2, 1998.

SECTION 3. This proposed constitutional amendment shall be
submitted to the voters at an election to be held November 4,
1997. The ballot shall be printed to permit voting for or against
the proposition: "The amendment to the Texas Constitution
expanding the types of liens for home equity loans that a lender,

with the homeowner's consent, may place against a homestead."




Floor Amendment No. lCL By:

amend the Patterson floor substitute to HJR 37
line 22 by adding a new section (r) as follow

(r) the Supreme Court shall promulgate rules of civil
procedure for expedited foreclosure proceedings related to
the foreclosure of liens under Subsection (a) (6) of this
section,

ADOPTED

MAY 24 1397

Secrelaryl of the Se!ale

h




ADOPTED ~ Wg“‘

MAY 24 1997 "
Amendment No. 2;_ . By: f
L,

the Senate
Amend the Patterson Floor Substitute to HJR 31 on page 1,
iine 18 by striking section (5) and replacing it with a new
section (5) as follows:

(5) [~—or—For] work and material used in constructing

improvements thereon, if | ' : ]
the work and material are contracted for in writing, with the
consent of both spouses, in the case of ‘a family homestead,
given in the same manner as 1s required in making a sale and

conveyance of the homestead.__Such a contract shall not be

executed until 12 davs after an owner of the homestead

initiates loan application, and anv such contract may be

rescinded by any owner of the homestead within three days

after its execution by all parties without penalty or charge,

and mav not be executed in anv location other than the office

of a lender, an attorney at law, or a title company; or




ADOPTED

MAY 24 1937

Secretary

N o/

AMENDMENT NO. 3 to BY:

FLOOR AMENDMENT No. 1

Amend Amendment No. 1 as follows:

On page 4, between lines 23 and 24 add new Subsections
(a) (6) (P) (iv) and (a) (6) (P) (v) to read as follows:

(iv) a person who sold the homestead property

to the current owner and who provided all or part of the financing

for the purchase,

(v) A person who is related to the homestead

property owner within the second degree of affinity or

n ini
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ADOPTED

MAY 24 1997

b 23, ’.
et @A/«@

AMENDMENT NO. 4 BY % {Qa“‘

Cloov Avnend ment NO- | o
AmenchH.J.R. No. 31 Section 50, Article XVI, Texas

Constitution, by adding a new section (__) to read as follows:

{ ) The Finance Commission shall appoint a director to

conduct research on the availability, guality, and prices of

financial services and research the practices of business entities

in the state that provide financial services under this section.

The director shall collect information and produce reports on

lending activity of those making loans under this Section. The

director shall report his or her findings to the Legislature not

later than December 1 of each vear.




ADOPTED #n uncader,

wNNaNynTn Coriest”
MAY 26 1997

Amendment No. 5 ,Aw' ﬂ
SecyemyohheSe

Amend the Barrientos amendment No. ;2» to the
Substitute to HJR 31 by striking everythlng
and substituting the following:

o

atterson Floor
low the amendment clause

(8) [—eox or] work and material used in constructing new

(a) the work and material are contracted for in writing, with
the consent of both spouses, in the case of a family homestead,
given in the same manner as 1is required in making a sale and

conveyance of the homestead;

the owner or the owner’s spouse before the 12th day after the

owner makes written application for any extension of credit for

homestead property that materially affect the health or safety

of the owner or person residing in the homestead and the owner

of the homestead acknowledges such in writing;

(C) the contract for the work and material expressly provides

that the owner may rescind the copntract without penalty or

charge within three davs after the execution of the contract by

all parties, unless the work and material are necessary to

complete immediate repairs to conditiong on the homestead

property that materially affect the health or safety of the

(D) the contract for the work and material is executed by the

owner and the owner's spouse only at the office of a_ third-party

lender making an extension of credit for the work and material

32




LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE
75th Regular Session
May 15, 1997
To: Honorable Kenneth Armbrister, Chair IN RE: House Joint Resolution
Committee on State Affairs No. 31, As Engrossed
Senate By: Patterson,L.P. "Pete"

Austin, Texas

From: John Keel, Director

In response to your request for a Fiscal Note on HJR31 (Proposing a constitutional amendment
permitting an encumbrance against homestead property for certain extensions of equity credit.)
this office has determined the following:

] Biennial Net Impact to General Revenue Funds by HJR31-As Engrossed ‘

Implementing the provisions of the bill would result in a net positive impact of $324,500 to
General Revenue Related Funds through the biennium ending August 31, 1999.

The bill would make no appropriation but could provide the legal basis for an appropriation
of funds to implement the provisions of the bill.
Fiscal Analysis

The proposed constitutional amendment would permit home equity lending. The
Office of the Consumer Credit Commissioner projects that additional examiners will
be required to examine an increased number of licensed lenders at an increased cost
per examination as a result of the added complexity of the type of examinations
conducted. Collected revenues would increase due to the licensure of more regulated
lenders, and from fees collected as a result of charges assessed to lenders for
examinations.

Methodology

The Office of the Consumer Credit Commissioner's projected revenues of $1.3 million
during the first year of implementation include increased licensing fees resulting from
a projected increase in the number of lenders, as well as revenues generated from
examinations. The agency will charge a $150 surcharge per visit, plus $32 per hour of
examination.

The agency projects that the cost of the new division would include 20 additional full
time equivalents (FTEs), including 5 examiners, 2 assistant examiners, 1 financial
analyst, 2 attorneys, 1 consumer education specialist, and 9 administrative technicians.
Salaries are projected at $670,000 per year. With additional travel and related
operating costs, the total costs of operation and staffing is estimated at slightly under
$1 million dollars per year.

In fiscal year 1998, there would also be the cost of publication for the constitutional
amendment to be set before the voters. l




The probable fiscal implications of Implementing the provisions of the bill during
each of the first five years following passage is estimated as follows:

Five Year Impact:

Fiscal Year : Probable Savings/(Cost) from | Probable Revenue Gain/(Loss) Change in Number of State
| General Revenue Fund from General Revéenue Fund Employees from FY 1997
0001 0001

1998 ($1,068,000) $1,176,000 20.0
1999 (942,000) 1,158,500 20.0
2000 (953,000) 1,151,000 20.0
2001 (973,000) 1,146,000 20.0
2002 (1,020,000) 1,196,000 20.0

Net Impact on General Revenue Related Funds:

Fiscal Year

Probable Net Positive/(Negative)
Impact to General Revenue Related

Funds
1998 $108,000
1999 216,500
2000 198,000
2001 173,000
2002 176,000

Similar annual fiscal implications would continue as long as the provisions of the bill
are in effect.

No fiscal implication to units of local government is anticipated.

Source:

LBB Staff: JK, JD, TH, JA

Agencies: 304 Comptroller of Public Accounts




LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE
75th Regular Session

April 22, 1997

To: Honorable Kenny Marchant, Chair IN RE: House Joint Resolution
Committee on Financial Institutions No. 31, Committee
House ' Report 1st House, Substituted
Austin, Texas By: Patterson, L.P. "Pete"

From: John Keel, Director

In response to your request for a Fiscal Note on HJR31 (Proposing a constitutional amendment
permitting an encumbrance to be fixed on a homestead for certain extensions of credit.) this
office has determined the following:

1
i
|

' }r Biennial Net Iﬁlpoot to General Revenue Funds by HIR31-Committee Report 1st House,
! Substituted |

U L

Implementing the provisions of the bill would result in a net positive impact of $357,000 to
General Revenue Related Funds through the biennium ending August 31, 1999.

The bill would make no appropriation but could provide the legal basis for an appropriation
of funds to implement the provisions of the bill.
Fiscal Analysis

The proposed constitutional amendment would permit home equity lending and
create a division within the Office of the Consumer Credit Commissioner for the
purpose of licensing, examining and verifying compliance of lenders with the
provisions of the bill. The Office of the Consumer Credit Commissioner projects that
additional examiners will be required to examine an increased number of licensed
lenders at an increased cost per examination as a result of the added complexity of the
type of examinations conducted. Collected revenues would increase due to the
licensure of more regulated lenders, and from fees collected as a result of charges
assessed to lenders for examinations.

Methodology

The Office of the Consumer Credit Commissioner's projected revenues of $1.3 million
during the first year of implementation include increased licensing fees resulting from
a projected increase in the number of lenders, as well as revenues generated from
examinations. The agency will charge a $150 surcharge per visit, plus $32 per hour of

examination.

The agency projects that the cost of the new division would include 22 additional full
time equivalents (FTEs), including 5 examiners, 2 assistant examiners, 3 financial
analysts, 2 attorneys, 1 consumer education specialist, and 9 administrative
technicians. Salaries are projected at $740,000 per year. With additional travel and
related operating costs, the total costs of operation and staffing is estimated at slightly

o,




over $1 million dollars per year.

In fiscal year 1998, there would also be the cost of publication for the constitutional
amendment to be set before the voters.

The probable fiscal implications of Implementing the provisions of the bill during
each of the first five years following passage is estimated as follows:

Five Year Impact:

Fiscal Year Probable Savings/(Cost) from | Probable Revenue Gain/(Loss) Change in Number of State 7!
General Revenue Fund from General Revenue Fund Employees from FY 1997 ‘

I 0001 0001 J
1998 ($1,148,000) $1,256,000 220
1999 (1,012,000) 1,261,000 )
2000 (1,023,000) 1,261,000 220
2001 (1,043,000) 1,261,000 , 220!
2002 (1,090,000) 1,316,000 220!

Net Impact on General Revenue Related Funds:

The probable fiscal implication to General Revenue related funds during each of the
first five years is estimated as follows:

) Fiscal Year Probable Net Positive/(Negative)
Impact to General Revenue Related
Funds
1998 ) $108,000
1999 249,000
2000 238,000
2001 218,000
i 2002 226,000

Similar annual fiscal implications These impacts would continue as long as the
provisions of the bill are in effect.

No fiscal implication to units of local government is anticipated.

Source: Agencies:

LBB Staff: JK, TH, JA




LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE
75th Regular Session

February 10, 1997

To: Honorable Kenny Marchant, Chair IN RE: House Joint Resolution
Committee on Financial Institutions No. 31
House By: Patterson, L.P. "Pete"

Austin, Texas

From: John Keel, Director

In response to your request for a Fiscal Note on HJR31 (Proposing a constitutional amendment
permitting an encumbrance to be fixed on a homestead for certain extensions of credit.) this
office has determined the following:

-
H
|

| Biennial Net Impact to General Revenue Funds by HJR31-As Introduced

No fiscal implication to the State is anticipated, other than the cost of publication. The cost to
the state for publication of the resolution is $71,000.

Similar annual fiscal implications would continue as long as the provisions of the bill
are in effect.

No fiscal implication to units of local government is anticipated.

Source: Agencies: 332 Department of Housing and Community Affairs
451 Department of Banking
450 Savings and Loan Department
307 Secretary of State
304 Comptroller of Public Accounts

LBB Staff: JK, TH, JA
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LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE
75th Regular Session
May 27, 1997
To: Honorable James E. "Pete" Laney IN RE: House Joint Resolution
Speaker of the House No. 31, As Passed 2nd
House of Representatives House

Austin, Texas Patterson L.P. "Pete"

From: John Keel, Director

In response to your request for a Fiscal Note on HJIR31 (Proposing a constitutional amendment
permitting an encumbrance against homestead property for certain extensions of equity credit.)
this office has determined the following:

| Biennial Net Impact to General Revenue Funds by HJR31-As Passed 2nd House

Implementing the provisions of the bill would result in a net positive impact of $21,400 to
General Revenue Related Funds through the biennium ending August 31, 1999.

The bill would make no appropriation but could provide the legal basis for an appropriation
of funds to implement the provisions of the bill.

Fiscal Analysis

The proposed constitutional amendment would permit home equity lending. The
Office of the Consumer Credit Commissioner projects that additional examiners will
be required to examine an increased number of licensed lenders at an increased cost
per examination as a result of the added complexity of the type of examinations
conducted. Collected revenues would increase due to the licensure of more regulated
lenders, and from fees collected as a result of charges assessed to lenders for

examinations.

The bill would also require the Finance Commission to appoint a director to conduct
research and produce annual reports on the availability of financial services and on the
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practices of businesses that provide financial services in Texas.

Methodology

The Office of the Consumer Credit Commissioner's projected revenues of $1.5 million
during the first year of implementation include increased licensing fees resulting from
a projected increase in the number of lenders, as well as revenues generated from
examinations. The agency will charge a $150 surcharge per visit, plus $32 per hour of
examination. ‘

The agency projects that the cost of the new division would include 28 additional full
time equivalents (FTEs), including 7 examiners, 4 assistant examiners, 1 attorneys, 1
legal assistant, 4 consumer education specialist, 1 personnel manager, and 10
administrative technicians. Salaries are projected at $800,000 per year. With
additional travel and related operating costs, the total costs of operation and staffing is
estimated at slightly over $1.4 million dollars per year.

The Finance Commission would need one additional FTE to conduct research and
produce the annual report. Salary, operating, and other expenses and associated costs
would total $83,300 in FY 1998 and $78,300 every year thereafter.

In fiscal year 1998, there would also be the cost of publication for the constitutional

amendment to be set before the voters.

The probable fiscal implications of Implementing the provisions of the bill during
each of the first five years following passage is estimated as follows:

Five Year Impact:

Fiscal Year Probable Savings/(Cost) from | Probable Revenue Gain/(Loss) Change in Number of State :
General Revenue Fund | from General Revenue Fund Employees from FY 1997 |

0001 ‘ 0001 |

1998 i (8$1,579,300) $1,540,000! 29.0]
1999 i (1,503,300) _ 1,564,000 29.0i
2000 : (1,503,300): 1,545,000 29.0,
2001 ? (1,503,300), 1,530,000 29.0|
2002 . (1,503,300) 1,661,000 29.0!

Net Impact on General Revenue Related Funds:

‘ Fiscal Year Probable Net Positive/(Negative) |
! . Impact to General Revenue Related ;
l Funds \
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1998 ($39,300)"

1999 60,700
2000 41,7001
2001 g . 26,700
2002 | v 157,700

Similar annual fiscal implications would continue as long as the provisions of the bill
are in effect.

No fiscal implication to units of local government is anticipated.

Source: Agencies: 304 Comptroller of Public Accounts
449 Finance Commission of Texas, 466 Office of the Consumer Credit Commis:

LBB Staff: JK, JD, TH, JA
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H.J.R. No. 31

A JOINT RESOLUTION
proposing a constitutional amendment permitting an encumbrance
against homestead préperty for certain extensions of equity credit.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 50, Article XVI, Texas Constitution, is
amended to read as follows:

Sec. 50. (a) The homestead of a family, or of a single
adult person, shall be, and is hereby protected from forced sale,
for the payment of all debts except for:

(1) the purchase money thereof, or a part of such
purchase money;

{2)[7] the taxes due thereon;

{3)[7] an owelty of partition imposed against the
entirety of the property by a court order or by a written agreement
of the parties to the partition, including a debt of one spouse in
favor of the other spouse resulting from a division or an award of
a family homestead in a divorce proceeding;

(4)[7] the refinance of a lien against a homestead,
including a federal tax lien resulting from the tax debt of both
spouses, if the homestead is a family homestead, or from the tax
debt of the owner;

{5)[7~—er——=£er] work and material used in constructing

new improvements thereon, if contracted for in writing, Or work and

material used to repair or renovate existing improvements thereon

if:
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{A) [ané-—in--this-iast~-case-oniy-wvhen] the work
and material are contracted for in writing, with the consent of
both spouses, in the case of a family homestead, given in the same
manner as is required in making a sale and conveyance of the

homestead;

(B) the contract for the work and material is

not executed by the owner or the owner's spouse before the 12th day

after the owner makes written application for any extension of

credit for the work and material, unless the work and material are

necessary to complete immediate repairs to conditions on the

homestead property that materially affect the health or safety of

the owner or person residing in the homestead and the owner of the

homestead acknowledges such in writing;

(C) the contract for the work and material

expressly provides that the owner may rescind the contract without

penalty or charge within three days after the execution of the

contract by all parties, unless the work and material are necessary

to complete immediate repairs to conditions on the homestead

property that materially affect the health or safety of the owner

or person residing in the homestead and the owner of the homestead

acknowledges such in writing: and

(D) the contract for the work and material is

executed by the owner and the owner's spouse only at the office of

a2 third-party lender making an extension of credit for the work and

material, an attorney at law, or a title company:

{6) an extension of credit that:

(A) is secured by a voluntary lien on the




Ut s W N

[+)}

w 0o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

H.J.R. No. 31

homestead created under a written agreement with the consent of

each owner and each owner's spouse:;

(B) is of a principal amount that when added to

the aggregate total of the outstanding principal balances of all

other indebtedness secured by valid encumbrances of record against

the homestead does not exceed 80 percent of the fair market value

of the homestead on the date the extension of credit is made;

(C) is without recourse for personal liability

against each owner and the spouse of each owner, unless the owner

or spouse obtained the extension of credit by actual fraud:;

(D) is secured by a lien that may be foreclosed

upon only by a court order;

(E) does not require the owner or the owner's

spouse to pay, in addition to any interest, fees to any person that

are necessary to originate, evaluate, maintain, record, insure, OI

service the extension of credit that exceed, in the aaggregate,

three percent of the original principal amount of the extension of

credit;

(F) is not a form of open—-end account that may

be debited from time to time or under which credit may be extended

from time to time;

(G) is payable in advance without penalty or

other charge;

(B) is not secured by any additional real or

personal property other than the homestead;

(I) is not secured by homestead property

designated for agricultural use as provided by statutes governing
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property tax, unless such homestead property is used primarily for

the production of milk:

(J) may not be accelerated because of a decrease

in the market value of the homestead or because of the owner's

default under other indebtedness not secured by a prior wvalid

encumbrance against the homestead:

(R) is the only debt secured by the homestead at

the time the extension of credit is made unless the other debt was

made for a purpose described by Subsections (a){1)-(a)(5) of this

section:

(L) is scheduled to be repaid in substantially

equal successive monthly installments beginning no later than two

months from the date the extension of credit is made, each of which

equals or exceeds the amount of accrued interest as of the date of

the scheduled installment:;

(M) is closed not before:

(i) the 12th day after the later of the

date that the owner of the homestead submits an application to the

lender for the extension of credit or the date that the lender

provides the owner a copy of the notice prescribed by Subsection

(g) of this section; and

(ii) the first anniversary of the closing

date of any other extension of credit described by Subsection

{(2)(6) of this section secured by the same homestead property;

(N) 1is closed only at the office of the lender,

an attorney at law, or a title company;

(0) permits a lender to contract for and receive
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any fixed or variable rate of interest authorized under statute:

(P) is made by one of the following that has not

been found by a federal regulatory agency to have engaged in the

practice of refusing to make loans because the applicants for the

loans reside or the property proposed to secure the loans is

located in a certain area:

(i) a bank, savings and loan association,

savings bank, or credit union doing business under the laws of this

state or the United States;

(ii) a federally chartered lending

instrumentality or a person approved as a mortgagee by the United

States government to make federally insured loans;

(iii) a person licensed to make regulated

loans, as provided by statute of this state;

(iv) a person who sold the homestead

property to the current owner and who provided all or part of the

financing for the purchase; Or

(v) a person who is related to the

homestead property owner within the second degree of affinity or

consanguinity; and

(0) is made on the condition that:

m——

(i) the owner of t+he homestead is not

required to _apply the proceeds of the extension of credit to repay

another debt except debt secured by the homestead or debt to

another lender;

(ii) the owner of the homestead not assign

wages as security for the extension of credit;
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(iii) the owner of the homestead not sign

any instrument in which blanks are left to be filled in:

(iv) the owner of the homestead not sign a

confession of judgment or power of attorney to the lender or to a

third person to confess judgment or to appear for the owner in a

judicial proceeding;

(v) the lender, at the time the extension

of credit is made, provide the owner of the homestead a copy of all

documents signed by the owner related to the extension of credit:

(vi) the security instruments securing the

extension of credit contain a disclosure that the extension of

credit is the type of credit defined by Section 50(a)(6), Article

XVl, Texas Constitution:

{vii) within a reasonable time after

termination and full payment of the extension of credit, the lender

cancel and return the promissory note to the owner of the homestead

and give the owner, in recordable form, a release of the lien

securing the extension of credit or a copy of an endorsement and

assignment of the 1lien to a lender that is refinancing the

extension of credit;

{viii) the owner of the homestead and any

spouse of the owner may, within three days after the extension of

credit is made, rescind the extension of credit without penalty or

charge;

(ix) the owner of the homestead and the

lender sign a written acknowledgment as to the fair market value of

the homestead property on the date the extension of credit is made;
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and

(x) the 1lender or any holder of the note

for the extension of credit shall forfeit all principal and

interest of the extension of credit if the lender or holder fails

to comply with the 1lender's or holder's obligations under the

extension of credit within a reasonable time after the lender or

holder is notified by the borrower of the lender's failure to

comply;: or

(7) a reverse mortgage.

(b) An [mer—-mey--the] owner or claimant of the property
claimed as homestead may not [7-if-marriedy] sell or abandon the

homestead without the consent of each owner and the [ether] spouse

of each owner, given in such manner as may be prescribed by law.

(c) No mortgage, trust deed, or other lien on the homestead

shall ever be valid unless it secures a debt described by this

section, [execept-fer-a-debt-described--by--this——sectieny] whether

such mortgage, [er] trust deed, or other lien, shall have been
created by the owner alone, or together with his or her spouse, in
case the owner 4is married. All pretended sales of the homestead
involving any condition of defeasance shall be void.

(d) A purchaser or lender for value without actual knowledge
may conclusively rely on an affidavit that designates other
property as the homestead of the affiant and that states that the
property to be conveyed or encumbered is not the homestead of the

affiant.

(e) A refinance of debt secured by a homestead and described

by any subsection under Subsections (a)(1)-(a)(5) that includes the
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advance of additional funds may not be secured by a wvalid lien

against the homestead unless:

(1) the refinance of the debt is an extension of

credit described by Subsection (a)(6) of this section:; or

{2) the advance of all the additional funds is for

reasonable costs necessary to refinance such debt or for a purpose

described by Subsection (a)(2), (a)(3), or (a)(5) of this section.

(f) 2 refinance of debt secured by the homestead, any

portion of which is an extension of credit described by Subsection

(a)(6) of this section, may not be secured by a valid lien against

the homestead unless the refinance of the debt is an extension of

credit described by Subsection (a)(6) of this section.

(g) An extension of credit described by Subsection {(a)(6) of

this section may be secured by a valid 1lien against homestead

property if the extension of credit is not closed before the 12th

day after the lender provides the owner with the following written

notice on a separate instrument:

"NOTICE CONCERNING EXTENSIONS OF CREDIT

DEFINED BY SECTION 50(a)(6), ARTICLE XVI, TEXAS CONSTITUTION:

"SECTION 50(a)(6), ARTICLE XVI, OF THE TEXAS CONSTITUTION

ALLOWS CERTAIN LOANS TO BE SECURED AGAINST THE EQUITY IN YOUR HOME.

SUCH LOANS ARE COMMONLY KNOWN AS EQUITY LOANS. IF YOU DO NOT REPAY

THE LOAN OR IF YOU FAIL TO MEET THE TERMS OF THE LOAN, THE LENDER

MAY FORECLOSE AND SELL YOUR HOME. THE CONSTITUTION PROVIDES TEAT:

"(A) THE LOAN MUST BE VOLUNTARILY CREATED WITH THE CONSENT

OF EACHE OWNER OF YOUR HOME AND EACE OWNER'S SPOUSE;

"(B) THE PRINCIPAL LOAN AMOUNT AT THE TIME THE LOAN IS MADE
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MUST NOT EXCEED AN AMOUNT THAT, WHEN ADDED TO THE PRINCIPAL

BALANCES OF ALL OTHER LIENS AGAINST YOUR EOME, IS MORE THAN 80

PERCENT OF THE FAIR MARKET VALUE OF YOUR HOME;

"(Cc) THE LOAN MOUST BE WITHOUT RECOURSE FOR PERSONAL

LIABILITY AGAINST YOU AND YOUR SPOUSE UNLESS YOU OR YOUR SPOUSE
OBTAINED THIS EXTENSION OF CREDIT BY ACTUAL FRAUD;

"(D) THE LIEN SECURING THE LOAN MAY BE FORECLOSED UPON ONLY

WITH A COURT ORDER;

"(E) FEES AND CHARGES TO MAKE THE LOAN MAY NOT EXCEED 3

PERCENT OF TEE LOAN AMOUNT;

"(F) TEE LOAN MAY NOT BE AN OPEN-END ACCOUNT THAT MAY BE

DEBITED FROM TIME TO TIME OR UNDER WEICH CREDIT MAY BE EXTENDED

FROM TIME TO TIME;

"(G) YOU MAY PREPAY THE LOAN WITHOUT PENALTY OR CHARGE;

"(H) NO ADDITIONAL COLLATERAL MAY BE SECURITY FOR THE LOAN;

"(I) THE LOAN MAY NOT BE SECURED BY AGRICULTURAL HOMESTEAD

PROPERTY, UNLESS THE AGRICULTURAL HOMESTEAD PROPERTY IS USED

PRIMARILY FOR THE PRODUCTION OF MILK;

"(J) YOU ARE NOT REQUIRED TO REPAY THE LOAN EARLIER THAN

AGREED SOLELY BECAUSE THE FAIR MARKET VALUE OF YOUR EOME DECREASES

OR BECAUSE YOU DEFAULT ON ANOTHER LOAN TEAT IS NOT SECURED BY YOUR
HOME; '
W(K) ONLY ONE LOAN DESCRIBED BY SECTION 50(a)(6), ARTICLE

XVI, OF THE TEXAS CONSTITUTION MAY BE SECURED WITH YOUR HOME AT ANY

GIVEN TIME;

"(L) THE LOAN MUST BE SCEEDULED TO BE REPAID IN PAYMENTS

THAT EQUAL OR EXCEED THE AMOUNT OF ACCRUED INTEREST FOR EACH
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PAYMENT PERIOD;

"(M) TEE LOAN MAY NOT CLOSE BEFORE 12 DAYS APTER YOU SUBMIT

A_WRITTEN APPLICATION TO THE LENDER OR BEFORE 12 DAYS AFTER YOU

RECEIVE THIS NOTICE, WHICHEVER DATE IS LATER; AND IF YOUR HOME WAS

SECURITY FOR THE SAME TYPE OF LOAN WITHIN TEHE PAST YEAR, A NEW LOAN

SECURED BY THE SAME PROPERTY MAY NOT CLOSE BEFORE ONE YEAR HAS

PASSED FROM THE CLOSING DATE OF THE OTHER LOAN:

"(N) THE LOAN MAY CLOSE ONLY AT THE OFFICE OF THE LENDER,

TITLE COMPANY, OR AN ATTORNEY AT LAW;

"(O0) THE LENDER MAY CHARGE ANY PIXED OR VARIABLE RATE OF

INTEREST AUTHORIZED BY STATUTE;

"(P) ONLY A LAWFULLY AUTHORIZED LENDER MAY MAKE LOANS

DESCRIBED BY SECTION 50(a)(6), ARTICLE XVI, OF THE TEXAS

CONSTITUTION; AND

"(Q) LOANS DESCRIBED BY SECTION 50(a)(6), ARTICLE XVI, OF

THE TEXAS CONSTITUTION MUST:

"{1) NOT REQUIRE YOU TO APPLY THE PROCEEDS TO ANOTHER

DEBT THAT IS NOT SECURED BY YOUR HOME OR TO ANOTHER DEBT TO THE

SAME LENDER;

"(2) NOT REQUIRE THAT YOU ASSIGN WAGES AS SECURITY;

"(3) NOT REQUIRE THAT YOU EXECUTE INSTRUMENTS WEICH

HAVE BLANKS LEFT TO BE FILLED IN;

"(4) NOT REQUIRE THAT YOU SIGN A CONFESSION OF

JUDGMENT OR POWER OF ATTORNEY TO ANOTHER PERSON TO CONFESS JUDGMENT

OR APPEAR IN A LEGAL PROCEEDING ON YOUR BEHALF:

"(5) PROVIDE THAT YOU RECEIVE A COPY OF ALL DOCUMENTS

YOU SIGN AT CLOSING:

10
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"(6) PROVIDE THAT THE SECURITY INSTRUMENTS CONTAIN A

DISCLOSURE THAT THIS LOAN IS A LOAN DEFINED BY SECTION 50(a)({6),

ARTICLE XVI, OF THE TEXAS CONSTITUTION:

"(7) PROVIDE THAT WHEN THE LOAN IS PAID IN FULL, THE

LENDER WILL SIGN AND GIVE YOU A RELEASE OF LIEN OR AN ASSIGNMENT OF

THE LIEN, WHICHEVER IS APPROPRIATE;

"(8) PROVIDE THAT YOU MAY, WITHIN 3 DAYS AFTER

CLOSING, RESCIND THEE LOAN WITEOUT PENALTY OR CHARGE;

"(9) PROVIDE THAT YOU AND THE LENDER ACKNOWLEDGE THE

FATIR MARKET VALUE OF YOUR HOME ON THE DATE THE LOAN CLOSES; AND

"{10) PROVIDE THAT THE LENDER WILL FORFEIT ALL

PRINCIPAL AND INTEREST IF TEE LENDER FAILS TO COMPLY WITH THE

LENDER'S OBLIGATIONS."

If the discussions with the borrower are conducted primarily

in a language other than English, the lender shall, before closing,

provide an additional copy of the notice translated into the

written language in which the discussions were conducted.

(h) A lender or assignee for value may conclusively rely on

the written acknowledgment as to the fair market value of the

homestead property made in accordance with Subsection (a)(6)(Q)(ix)

of this section if:

(1) the value acknowledged to is the value estimate in

an appraisal or evaluation prepared in accordance with a state or

federal requirement applicable to an extension of credit under

Subsection (a)({6); and

(2) the lender or assignee does not have actual

knowledge at the time of the payment of value or advance of funds

11
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by the lender or assignee that the fair market value stated in the

written acknowledgment was incorrect.

(i) This subsection shall not affect or impair any right of

the borrower to recover damages from the lender or assignee under

applicable law for wrongful foreclosure. A purchaser for value

without actual knowledge may conclusively presume that a lien

securing an extension of credit described by Subsection (a)(6) of

this section was a valid lien securing the extension of credit with

homestead property if:

(1) the security instruments securing the extension of

credit contain a disclosure that the extension of credit secured by

the lien was the tvpe of credit defined by Section 50(a)(6),

Article XVI, Texas Constitution;

(2) the purchaser acquires the title to the property

bursuant to or after the foreclosure of the voluntary lien; and

(3) the purchaser is not the lender or assignee under

the extension of credit.

(J) Subsection (a)(6) and Subsections (e)—(i) of this

section are not severable, and none of those provisions would have

been enacted without the others. If any of those provisions are

held to be preempted by the laws of the United States, all of those

provisions are invalid. This subsection shall not apply to any

.1ien or extension of credit made after January 1, 1998, and before

the date any provision under Subsection (a)(6) or Subsections

(e)-(i) is held to be preempted.

(k) "Reverse mortgage” means an extension of credit:

(1) that is secured by a voluntary lien on homestead

12
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property created by a written agreement with the consent of each

owner and each owner's spouse:

(2) that is made to a person who is or whose spouse is

55 vears or older:

{3) that is made without recourse for personal

liability against each owner and the spouse of each owner;

(4) under which advances are provided to a borrower

based on the equity in a borrower's homestead:;

(5) that does not permit the 1lender to reduce the

amount or number of advances because of an adjustment in the

interest rate if periodic advances are to be made;

(6) that requires no payment of principal or interest

until:

(A) the homestead property securing the loan is

sold or otherwise transferred; or .

(B) all borrowers cease occupying the homestead

property as a principal residence for more than 180 consecutive

days and the location of the homestead property owner is unknown to

the lender:

(7) that provides that if the 1lender fails to make

loan advances as required in the loan documents and if the lender

fails to cure the default as required in the loan documents, the

lender forfeits all principal and interest of the reverse mortgage;

and

(8) that is not made unless the owner of the homestead

attests in writing that the owner received counseling regarding the

advisability and availability of reverse mortgages and other

13
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financial alternatives.

{1) Advances made under a reverse mortgage and interest on

those advances have priority over a lien filed for record in the

real property records in the county where the homestead property is

located after the reverse mortgage is filed for record in the real

property records of that county.

(m) A reverse mortgage may provide for an interest rate that

is fixed or adjustable and may also provide for interest that is

contingent on appreciation in the fair market value of the

homestead property. Although payment of principal or interest

shall not be required under a reverse mortgage until the entire

loan becomes due and pavable, interest may accrue and be compounded

during the term of the loan as provided by.the reverse mortgage

loan agreement.

(n) A reverse mortgage that is secured by a wvalid 1lien

against homestead property may be made or acquired without regard

to the following provisions of any other law of this state:

(1) a limitation on the purpose and use of future

advances or other mortgage proceeds:

(2) a limitation on future advances to a term of vears

or a limitation on the term of open-end account advances;

(3) a limitation on the term during which future

advances take priority over intervening advances;

(4) a requirement that a maximum loan amount be stated

in the reverse mortgage loan documents:

(5) a prohibition on balloon payments;

(6) a prohibition on compound interest and interest on

14
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interest;

(7) a prohibition on contracting for, charging, or

receiving any rate of interest authorized by any law of this state

authorizing a lender to contract for a rate of interest: and

(8) a requirement that a percentage of the reverse

mortgage proceeds be advanced before the assignment of the reverse

mortgage o

(o) For the purposes of determining eligibility under any

statute relating to payments, allowances, benefits, or services

provided on a means—-tested basis by this state, including

supplemental security income, low-income energy assistance,

property tax relief, medical assistance, and general assistance:

(1) reverse mortgage loan advances made to a borrower

are considered proceeds from a loan and not income; and

(2) undisbursed funds under a reverse mortgage loan

are considered equity in a borrower's home and not proceeds from a

loan.

(p) The advances made on a reverse mortgage loan under which

more than one advance is made must be made at regular intervals

according to a plan established by the original loan agreement.

(g) To the extent that any statutes of this state, including

without limitation, Section 41.001 of the Texas Property Code,

purport to limit encumbrances that may properly be fixed on

homestead property in a manner that does not permit encumbrances

for extensions of credit described in Subsection (a)(6) or (a}{(7)

of this section, the same shall be superseded to the extent that

such encumbrances shall be permitted to be fixed upon homestead

15
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property in the manner provided for by this amendment.

(r) The supreme court shall promulgate rules of civil

procedure for expedited foreclosure proceedings related to the

foreclosure of liens under Subsection (a)(6) of this section.

(s) The Finance Commission of Texas shall appoint a director

to conduct research on the availability, guality, and prices of

financial services and research the practices of business entities

in the state that provide financial services under this section.

The director shall collect information and produce reports on

lending activity of those making loans under this section. The

director shall report his or her findings to the 1legislature not

later than December 1 of each vear.

SECTION 2. The following temporary provision is added to the
Texas Constitution:

TEMPORARY PROVISION. (a) This temporary provision applies

to the constitutional amendment proposed by the 75th Legislature,

Regular Session, 1997, authorizing a voluntary consensual

encumbrance on homesteadgroperty .

(b) The constitutional amendment takes effect January 1,

(c) This temporary provision takes effect on the adoption of

the amendment by the voters and expires January 2, 1998.

SECTION 3. This proposed constitutional amendment shall be
submitted to the voters at an election to be held November 4, 1997.
The ballot shall be printed to permit voting for or against the
proposition: "The amendment to the Texas Constitution expanding

the types of liens for home equity loans that a lender, with the

16
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homeowner's consent, may place against a homestead."

17
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President of the Senate Speaker of the House

I certify that H.J.R. No. 31 was passed by the House on May
9, 1997, by the following vote: Yeas 112, Nays 36, 1 present, not
voting; and that the House concurred in Senate amendments to
H.J.R. No. 31 on May 29, 1997, by the following vote: Yeas 116,
Nays 25, 2 present, not voting and that the House adopted H.C.R.
No. 326 authorizing certain corrections in H.J.R. No. 31 on May 31,

1997, by a non-record vote.

Chief Clerk of the House
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I certify that H.J.R. No. 31 was passed by the Senate, with
amendments, on May 26, 1997, by the following vote: Yeas 22, Nays
7, 2 present, not voting and that the Senate adopted H.C.R. No. 326
authorizing certain corrections in H.J.R. No. 31 on June 1, 1997,

by a viva-voce vote.

Secretary of the Senate

RECEIVED:

Date

Secretary of State

18




President of the Senate Speaker of the House

/
I certify that H.J.R. No.,gl was passed by the House
(1)

on LfY),Lak 47 , 1997, by the following vote:

v (2)

Yeas ﬂ__, Nays 3[/ - /mw (’00* \/(Dt(/ytﬂ ;

(3)

and that the House concurred in Senate amendments to H.J.R. No. Zgllv

on (17q[b%ﬁ;k? i , 1997, by the following
i . - \Tased A
vote: Yeas _[(/_sgL, Nays 25; A /ﬂ/igé% y Y0t Vofm{g \S—\/
/

Chief Clerk of the House

k*** Preparation: CT19;

W

I certify that H.J.R. No. if) was passed by the Senate, with
1

amendments, on L77qCIL4. 2245 , 1997, by the following
J

vote: Yeas AR . Nays 7; 2 ])O’LW /,‘470'f VOM\&) %LAB

(3) ’ (4)

Secretary of the Senate

RECEIVED:

Date

Secretary of State

**x** Preparation: CT20;




INSERT A

//‘
and that the House adopted H.C.R. No. ESZ;Cp authorizing certain
(1)

H.J, R, -
corrections ié\HTBJEﬁb. 251 on kTY)OUL\ESI g , 1997,

(2) I(3)

.
by a non-record vote.

**k** Preparation: CT65;

INSERT B

-
and that the Senate adopted H.C.R. No. 352169 authorizing certain

HIR. e (A
corrections iA4HTBJ/No. ESI‘ on \:I;Jki‘ _f, , 1997,

by a viva-voce vote.

**k* Preparation: CT66;

®




COAUTHOR AUTHORIZATION-75TH LEGISLATURE For chief clerk use only _
(please request your coauthors to sign this form Bill or Resolution Number:
in lieu of the front or the back of the original bill)

DT 1 Plete PiTlasw 12-1]96

ignature of primvary author printed name of primary author Date

PERMISSION TO SIGN h‘, v 3 l HAS BEEN GIVEN TO (check only one of the following):
(bill or resolution #)

" |/~ ALL REPRESENTATIVES

THE FOLLOWING REPRESENTATIVE(S):

I authorize the Chief Clerk to include my name as a coauthor of the legislation indicated above:

A2120 Alexander Date  A2645 Cuellar Date  A2935 Giddings Date
A2115 Allen Date  A2635 Culberson Date  A2880 Glaze Date
A2105 Alvarado Date  A2670 Danburg Date A2985 Goodman Date
flve T w2317 '
A2135 Averitt Date  A2675 Davila Date  A2990 Goolsby Date
A2160 Bailey Date  A2625 Davis Date  A3005 Gray Date
A2200 Berlanga Date  A2680 Delisi Date  A3010 Greenberg Date
@

A2250 Bonnen Date  A3385 Denny Date  A3020 Grusendorf Date
A2275 Bosse Date  A2705 Driver Date  A3030 Gutierrez Date
A2260 Brimer Date  A2665 Dukes Date /\

A2255 Burnam Date  A2660 Dunnam Date

A2400 Carter Date A% Date  A3170 Hartnett Date
Date 2770 Edwards Date  A3345 Hawley ' Date
2480 Chisum % | A2760 Ehrhardt Date  A3180 Heflin Date
A2525 Chr;stian Date  A2775/Filand Date  A3230 Hernandez Date
2034
A2520 Clark Date  A2785Flkins 2 D§e7 A3240 Hightower Date
' A2435 Coleman Date  A2810 Farrar Date  A3310 Hilbert Date
A2565 Cook Date  A2830 Finnell Date  A3250 Hilderbran Date
A2595 Corte Date  A2840 Flores Date  A3275 Hill Date
A2600 Counts Date  A2920 Gallego Date  A3270 Hinojosa Date
A2605 Crabb Date  A2910 Galloway Date  A3285 Hirschi Date

A2610 Craddick Date  A2930 Garcia Date  A3305 Hochberg Date




For chief clerk use only
Bill or Resolution Number:

Ar 3|

S0k 7

A3290 Hodge Date  A3845 McReynolds Date A4#3 Shields ~ Date
A3295 Holzheauser Date  A3840 Merritt Date  A4445 Sjebert Date
?‘H ~ / ‘} {
A3300 Horn Date  A3850 Moffat Date 4525 Smith Date
A3315 Howard Date  A3860 Moreno Date  A4530 Smithee Date
A3355 Hunter Date  A3865 Mowery Date A4550 Solis Date
A3360 Hupp Date  A3885 Naishtat Date  A4505 Solomons Date
A3375 Isett Date  A3895 Nixon Date  A4515 Staples Date
A3380 Jackson Date  A3875 OQakley Date Date
/ j-20°7 J
A3415 Janek Date  A3990 Ogden Date A#370 Swinford
A3405 Jones, Delwin Date A3880 Oliveira Date Ad4585 Talton Date
A3400 Jones, Jesse Date A3886 Olivo, Date A4605 Telford Date
4
Date 10 Paimer Date A4630 Thompson Date
60 Kafiel Date  A4070 Patterson Date  A463S Tillery Date
A3475 Keel Date  A4180 Pickett Date  A4640 Torres Date
A3480 Keffer Date  A4185 Pitts Date  A2730 Turner, Bob Date
A3465 King Date  A4110 Place Date  A4685 Turner, Sylvester Date
A3485 Krusee Date  A4190 Price Date A4690 Uher Date
—
A3490 Kubiak Date  A4200 Puente Date  A4720 Van de Putte Date
/[&/Z{Z
y - -
A3450 Kuempel Date  A4230 Rabuck Date  A4990 Walker B\ QQ[ UA“ < GW ,1(
St B
A3510 ‘.{l ate  A4210 Ramsay Date 995 West U \ I(ate
605 Lewis, Glenn Date A4240 Rangel Date 035 WIHI Date
A3600 Lewis, Ron Date  A4235 Raymond Date  A5010 Williamson Date
A3615 Longoria Date  A4245 ngn\aZm}thur Date  A5000 Wilson Date
e ./
Cihalr® s o> 02 77

A3620 Luna,Vilma Date  A4236 Reyna, Elvira’ Date  A5020 Wise Date
A3715 Madden Date  A4260 Rhodes Date  A5015 Wohlgemuth Date
A3750 Marchant Date  A4315 Rodriguez Date  A4980 Wolens Date
A2700 Maxey Date  A4370 Sadler Date  AS5005 Woo}ley Date
A3665 McCall Date  Ad4420 Seaman Date Date
A3650 McClendon Date  A4460 Serna Date  A5040 Zbranek Date



fo.r chief clerk use only H‘IK 3\

Bill or Resolution Number:

JOINT AUTHOR AUTHORIZATION

As primary author of H’-—x P\ S\ I hereby authorize the following joint author(s);

(bill or resolution #) 1 \Jéx;\&p ﬁj[
NS

\Bmw 6 /€/f7;&€r)

printed ndme of joint author #1 mgnéture ofjoint author #
‘ — N
075 7{&({ e /m/
printed name ot joint author #2 signature of joint/guthor #2 S“ﬁ:‘w CJ/\M
ok Bl (sl
g /L/I [ AANNTTC W
$tinted (name”of Yoint #lthor #3 <sfgnat joint author #3

%L’//%o@/ﬂbkﬂﬁﬁ[ '

rlnted name of[/jomt an/tﬁor #4 gignafure of jo‘ﬂ\{ author #4

AL ot o

. signature of primary author 5 QL
L. 0 Jefgz AeTzrse o
[A-4L- 96
date
PLinTED NAME OF Jo/NT 2 Signakore @?Jctmrtb:s A
W \nT20 MMe OF JonT H# Y Stﬁdaa‘-oﬁc, at yOINT = kf

ORIGINAL FORM--Place in book

SEND COPIES TO:

Debbie Irvine (Legislative Council)
Legislative Reference Library
House Journal




Gleaisa&

JOINT AUTHOR AUTHORIZATION

As primary author of }_U@ 3/ I hereby authorize the following joint author(s):

(bill or resolution #)

-

for chief clerk use only

Bill or Resolution Number: )r('j K % \

Y

printed name of joint author #1 J

Dp,ém /,Dwﬂéwq

51gna reof joint author #1
At 415

oz

printed name of joint author #2

sig(nﬁlre of joint author #

R -
k YA
Agfé %ﬂga(;( \% mé
printed name of joint author #3 signature of joint author #3 ‘
I . :
Jut” Selomoa/) 5,0 o oo
printed name of joint author #4 s1gnature of Jomt author #4 ' S

2P Pl

s1gnature of primary author

407

date




PO. BOX 2910
AUSTIN, TX 78768-2910
(512) 463-0680
FAX: (512) 463-8328

v, o
oo -

TOM RAMSAY

TEXAS HOUSE OF REPRESENTATIVES

April 14, 1997
Ms. Sharon Carter
Chief Clerks Office

Texas House of Representatives

Dear Ms. Carter:

[N

W e
[ES YRR
CAE O

¥ ):‘:'{? /;:IL:‘\[\
14 ~ 69y

PO. BOX 633
MT. VERNON, TX 75457
(903) 537-2212
FAX: (903) 537-2628

Please accept this letter as my formal request to remove my name as a joint author of HIR31and
HB295, and replace it as a co-author instead on both pieces of legislation.

If you have any questions regarding this request, please do not hesitate to contact me or my staff

. at 463-0680.

Thank you for your assistance.

Sincerely,
/

//

'3/ Wa/
. Tem Ramsay
State Representative
District 2

COMMITTEES: VICE CHAIR, WAYS AND MEANS ¢ STATE AFFAIRS

DISTRICT 2




STATE of TEXAS
HOUSE of REPRESENTATIVES

District Office:
4526 East University
Building V, Suite G
Odessa, Texas 79762
915-367-2721

.mstin Office:
=0.0. Box 2910

Austin, Texas 78768-2910
5124630546

G.E. (BUDDY) WEST
DISTRICT 81

May 7, 1997

Attn: Ms. Sharon Carter, Chief Clerk
Texas House of Representatives
House Chamber

Austin, TX

Dear Ms. Carter:

Please accept this letter as my formal request that my name be removed as a co-author
or joint author of the following bills/resolutions:

HB1188
HJR31

If my name has been removed on one or both of these previously, please disregard this
letter.

Thank you very much.

dy West

State Representative

Sincerely,

ECTOR COUNTY




April 11, 1997

Ms. Sharon Carter
Chief Clerk
House of Representatives

Dear Ms. Carter:

Please accept this letter as my request to remove my name as a joint author of HJR 31
and HB 295 and place it as a co-sponsor on this legislation.




eartain extension: of evedit

DEC 111 iy vim the ctief Clerk
JAN 3 i} 1997

/\ - } ) ~
1] )

L, ‘ /
T I (IL ( A0 £, )
Read first time and referred to Committee on __ (/v rw : d/ : /LLX( (1L L»h vy

AP RV 1997 Reported ___ favorably stessessmdesiin
(as substituted)

APR 3 0 1997 Sent to Committee on Calendars

MAY 9 1997 Read second time (comm. subst.) (amended) and adopted (pususdsmivisdsstingh by a

record vote of __ 1| yeas, 4(>  nays, { present, not voting

Read third time (amended) and finally adopted (failed of adoption) by a
record vote of yeas, nays, present, not voting -

MAY 10 1997 mogrosed

MY 1y 1992 Sent to Senate W &)‘(JQ)V

oy

CHIEF CLERK OF THE HOUSE
OTHER HOUSE ACTION:
-
a4 1647
M i % Received from the House
MAY Lo o ~

Read and referred to Committee on STATE AFFAIRS

"AY 18 1997 Reported favorably
Reported adversely, with favorable Committee Substitute; Committee Substitute read first time
Ordered not printed
Laid before the Senate

MAY 24 1997 . o .

Senate and Constitutional Rules to permit consideration suspended by (unanimous consent) y

(2] _yeas,__ 7] nays) /pAIV
MAY 24 18%7 Read second time, MV\J/I\M, , and passed to third reading by <unenimeus-consent)

(2 yeas, & nays) /fN\/

Senate and Copstitutional 3 Day Rules sgen edbyavoteof _____ vyeas, nays
MAY 20 1997 W ZL,W dicoferded by 2/ cpean Gnacy Zpny
MAY 2 £ ESZ Read third time, , and passed by nays 2 F'J\/

17921 Q_((f {9%7  Returned to the House

_ SENATE
OTHER SENAYE ACTION:




MAY 2 6 1997

Returned from the Senate YammsbuiiNawe)
(with amendments)

MAY 2 9 1397 House concurred in Senate amendments{by a CE—
(record vote of “ b yeas, o) pays, 8 present, not voting)

}‘ House refused to concur in Senate amendments and requested the appointment of a conference committee
by a (non-record vote) (record vote of yeas, nays, present, not voting)
House conferees appointed: _, Chair; ,
Senate granted House request. Senate conferees appointed: , Chair;

— » >

Conference committee report adopted (rejected) by the House by a record vote of
yeas, nays, present, not voting

Conference committee report adopted (rejected) by the Senate by a record vote of
yeas, nays

r——_———w“"*-w—-——-—- o it B el e o w



